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WARTIME HANGOVER THAT FEELS GOOD—tThe contents of the tanks shown in our 
cover photo, which are used to store grain alcohol at the Grain Processing Corporation, 
Muscatine, lowa, could produce inebriated roisterers by the carload. However, their 
contents helped this country produce an altogether different hangover in its enemies 
during the last war. The grain alcohol they stored was used in the manufacture of 
synthetic rubber, an infant wartime industry. Growing lustily during the war, the 
industry evaded industrial infanticide at war's end by constantly improving its product. 
With or without a shortage of natural rubber in any future war, this industry would 
play a large part in keeping the military wheels rolling. 
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The largest decline in retail prices of goods and serv- 
ices since December, 1949, took place between January 
15 and February 15, 1952. After leveling-off at 189.1 
—an all-time high for the Consumers’ Price Index— 
a 2.1 per cent drop in retail food prices brought the 
index down to 187.9 on February 15. This substan- 
tial decline in the food index was the largest in a 
single month since February, 1949. Only fractional 
price changes were reported for other groups, however. 


Although average weekly earnings of manufacturing 
employees dropped slightly in January to $66.79 from 
December’s $67.36, their earnings were still $3.03 
higher than a year ago. The reasons: cost-of-living 
and other wage increases, plus the larger percentage 
of workers in higher-paid defense-related industries. 


Only a slight increase occurred in February’s labor 
force—from 61,780,000 in January to 61,838,000. This 
is the highest February level on record. 


New unemployment benefits claims continued to in- 
crease in January to 1,382,000. December’s total was 
1,151,000. Total unemployment, on the other hand, 
showed little change and was the lowest for any 


February since World War II. 


In February, the industrial production index re- 
mained at 219—about the same levej as that of the 
last five months. 


Manufacturers’ sales recovered substantially from their 
drop in December to $21,183 million—January’s total, 
$22,900 million, higher than for any single month in 
1951. Inventories showed their first drop since July, 
1950, by dipping to $41,900 million. 


Although retailers witnessed a small increase in Janu- 
ary’s saies to $12,642 million, they were over $900 
million short of last January’s $13,593 million. The 
steady downward trend of inventories since June, 
1951, was reversed in January also by nudging up to 
$18,121 million from December’s $18,093 million. 


In February a major revision of the wholesale price 
index was put into effect. The new base period is 
1947-1949. The latest weekly figure for February 26 
shows that the moderate decline in the monthly index 
during January has continued by dropping to 111.7 
from January’s monthly index of 113.2. 


For the fourth successive month, the value of new 
construction has risen. February’s total, $2,528 million, 
compared with $2,511 million for January. 
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Practices 


Under the Taft-Hartley Act—1 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


NDERSTANDABLY ENOUGH, most 

of the writing and thinking in labor 
law for the past four years or so has dealt 
with union unfair practices and concerted 
action. We had for the first time a com- 
prehensive legislative attempt to create a 
rule of law for union action, and the pro- 
g-am was compelling. Un‘on and employer 
lawyers had to know what the new rules 
were; disinterested students were drawn by 
the opportunity of seeing at first hand and 
in detail how a great structure of law is 
built. Thus the attention to union unfair 
practices and concerted action during the 
past few years was probably both healthy 
and understandable. Indeed, one may ex- 
pect and predict a continued preoccupation 
of almost equal intensity for the next few 
years; there are still many interesting fac- 
tors to be explored, many new doctrinal 
developments in the making. 

Yet, it seems appropriate at this time to 
shift our attention to the older but equally 
important regulation of employer conduct 
in labor relations. While perhaps less strik- 
ing (pun intended) and less fascinating on 
the doctrinal level, employer conduct in 
labor relations is no less legally significant 
than union conduct. During the year end- 
ing June 30, 1950, of all unfair-practice 


charges filed with the National Labor Re- 
lations Board (total: 5,809), the great ma- 
jority—77 per cent, in fact—were against 
employers. Of the 4,472 charges against 
employers, the largest number (3,213 or 72 
per cent) charged discrimination to encour- 
age or discourage union membership; next 
came refusal-to-bargain charges (1,309 or 
29 per cent); and last came “company 
domination” charges (570 or 12.7 per cent).’ 
Of course, practically each charge contained 
a general allegation of interference, restraint 
or coercion in violation of Section 8 (a) (1). 
This sheer numerical preponderance indi- 
cates at the outset the continuing impor- 
tance of the employer-unfair-practice phase 
of current labor relations regulation. 

3ut there is a better reason than mere 
numerical preponderance for giving atten- 
tion at this time to employer unfair prac- 
tices under the Taft-Hartley Act. While 
that act’s attention to the regulation of 
union conduct was and has been its most 
compelling feature, in 1947 and since then, 
the intention of its framers was equally 
divided between regulating union conduct 
and establishing a more equitable frame of 
reference in regard to employer unfair prac- 
tices. The latter objective necessitated few, 
if any, substantive changes in the Wagner 





1 National Labor Relations Board Fifteenth 
Annual Report 16 (1950). 
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Act; the Wagner Act employer unfair prac- 
tices were repeated practically verbatim in 
the Taft-Hartley Act. The great need, the 
proponents of the Taft-Hartley Act thought, 
was for a fairer, less prejudicial or preju- 
diced attitude toward employer conduct. 
These proponents, like employers generally 
and employer representatives, made no seri- 
ous attempt to wipe out or even to dilute 
the prohibitions contained in the Wagner 
Act. Instead, with some exceptions pres- 
ently to be noted, they tried to create a 
procedural, evidential and administrative 
pattern which would tend to insure that 
employers were found guilty of violations 
only after a fair hearing, only after they 
had been given a realistic opportunity to 
defend themselves and only after the Na- 
tional Labor Kelations Board had proved by 
the evidence—and legal evidence at that— 





that unfair practices had actually been 
committed. 
Legal proceedings, men, administrative 


agencies and courts being what they are, 
this was no mean attempt. It was a tall 
order. Furthermore, it is extremely diff- 
cult, if not impossible, to ascertain with 
anywhere near complete precision or clarity 
whether these Congressional aims have been 
realized. Despite these limitations and dif- 
ficulties, however, and perhaps because of 
them, it is of considerable interest and im- 
portance to survey generally the course of 
decisions on employer unfair practices under 
the Taft-Hartley Act. If we gain nothing 
more, we shall at least have brought our- 
selves up to date as to employer unfair 
practices; we may also come to some con- 
clusions as to whether or not the proscrip- 
tions against employers remain effective; 
and we ought to be able to formulate 
opinion, however subjectively and inconclu- 
sively, on the question whether the NLRB 
and the courts have responded favorably to 
the Congressional mandate that employers 
be dealt with more fairly. 


Our procedure will be, first, to sketch 
generally the changes introduced by the 
Taft-Hartley Act — the few substantive 
changes as well as the more numerous 
jurisdictional, procedural and_ evidential 
changes. Then we shall examine in some 
detail two Supreme Court decisions? and 
a single case which has been passed on by 
both the NLRB and a court of appeals* 


under the Taft-Hartley Act, drawing such 
conclusions as we can from the handling of 
this case as to the effect of the new legis- 
lation. Finally, we shall survey broadly a 
relatively large number of cases involving 
employer unfair practices, focusing more 
on general trends than on particular decisions. 


Jurisdictional Changes 


As regards regulation of employer con- 
duct, the changes made by the Taft-Hartley 
Act fall into three categories, with, of 
course, the inevitable overlapping. One of 
these categories may be called “jurisdic- 
tional’; the second, “procedural evidential” ; 
and the third, “substantive.” 


The two most important 
changes were those eliminating “supervisory 
employees” and “independent contractors” 
from the coverage of the legislation.’ As 
to these classes of persons, the act pro- 
vided in effect that they were not entitled 
to protection. Put another way, employers 
were no longer under any obligation to re- 
frain from interfering in the organizing 
activities of either supervisors or independ- 
ent contractors. Under the act an employer 
could lawfully threaten to discharge or ac- 
tually discharge any supervisor who became 
interested in unionization. And the em- 
ployer could likewise lawfully refuse to bar- 
gain with any supervisors’ union. Finally, 
the employer could establish and dominate 
the administration of a supervisory labor 
organization without violating the law. The 
same rules were made applicable in connec 
tion with independent contractors. 


jurisdictional 


The motivation for these changes is well 
known. Congress simply intended to with- 
draw any special encouragement of the 
growth or expansion of unionization of 
supervisors and independent contractors. 
Nothing in the act made it unlawful for 
supervisors or independent contractors to 
form or join unions or to take otherwise 
lawful concerted action. But Congress felt 
that the public interest in dominant em- 
ployer control over the selection and ad- 
ministration of its supervisory staff was so 
nearly equivalent to the public interest in 
promoting supervisors’ unions as to suggest 
a hands-off policy on the part of govern- 
ment, leaving the resolution of the issue to 
private forces.° 





2 Universal Camera Corporation v. NLRB, 
19 LABOR CASES { 66,191, 340 U. S. 474 (1951); 
NLRB v. Pittsburgh Steamship Company, 19 
LAROR CASES { 66,192, 340 U. S. 498 (1951). 

NLRB v. Arthur Winer, Inc., 21 LABOR 
CASES { 66,791 (CA-7, February 26, 1952). 
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* This change was accomplished by eliminating 
the two categories from the definition of ‘‘em- 
ployee,’’ in Section 2 (3) of the NLRA. 

5 For the Congressional intent, of which there 
is no real doubt, see Senate Report No. 105 
on S. 1126, 80th Cong., 1947, pp. 3-5, reproduced 
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To implement this policy, Congress de- 
fined the term “supervisory 
and this definition, more than the substan- 
tive significance of supervisory status, has 
caused troublesome legal problems. On the 
whole, in cases involving employer unfair 
practices in connection with persons whose 
supervisory status was in question, the 
NLRB has characteristically tended to hold, 
in borderline situations, that the persons 
were not supervisors.’ The obvious effect of 
such a tendency, of course, is to minimize 
the area of employer dominance, notwith- 
standing the clear Congressional intention 
to maximize it. Thus the NLRB was re- 
luctant to give full force to the phrase, in 
the definition of the term “supervisory em- 
ployee,” which would have accorded super- 
visory status to employees who had authority 


“responsibly to direct” other employees.” 


The courts of appeals, on the other hand, 
have adhered more strictly to the statutory 
definition, tending to accord supervisory 
status in some instances to the very per- 
sons who, according to the NLRB, were 
simply rank-and-file employees.’ As to the 
obligations of the employer in regard to 
admitted supervisors, the Board has gen- 
erally held that an employer commits an 
unfair practice in discriminating against 
supervisors for antiunion reasons where the 
effect of such discrimination would unlaw- 
fully interfere with the right of rank-and- 
file employees.” Once again, the courts of 
appeals have exercised a restraining influ- 
ence upon the Board. Whereas the Board 
would relatively readily find that an em- 
ployer had committed an unfair practice in 
discriminating against supervisors, the courts 
have been more liberal toward employers.” 


By and large, although the act does not 
define the term “independent contractors,” 
the same general tendencies are to be de- 
tected in the attitude of the Board and the 
courts, respectively, with the Board adopt- 
ing a relatively narrow view of which per- 
sons are independent contractors, and the 
courts taking a relatively broader view.” 
The cases turn so exclusively on detailed 


employee”; ° 


and complicated fact series that any gen- 
eralization beyond the one already ventured 
is hazardous and probably unwarranted. 
One other change may be noted here, 
although only a brief reference is necessary. 
Besides exempting supervisors and inde- 
pendent contractors, the Taft-Hartley Act 
exempted employees subject to the Railway 
Labor Act.” So far as this writer has been 
able to discover, that exemption has been 
of no significance in connection with em- 
ployer unfair practices. The NLRB used 
the exemption, however, to establish that a 
boycott became privileged where it induced 
only railway employees to cease work.” 
Reversed by the Court of Appeals for the 
Fifth Circuit,” the Board has not seen fit 
to challenge the court’s analysis and conclusion. 


Substantive Changes 

One may say with almost complete ac- 
curacy that the Taft-Hartley Act made no 
change at all in the Wagner Act employer 
unfair practices. For the most part, such 
changes as were made in regard to those 
practices were more in the nature of refine- 
ments, guides to NLRB practice and shifts 
Indeed the only change in 
wording in the employer unfair-practice 
section is the one which requires the quali- 
fication thus far used in this paragraph. 
This was the amendment prohibiting the 
closed shop.” But nearly everyone will 
agree that to speak of this as a change in 
the employer unfair practices is to look at 
the thrust and the intention of this provi- 
sion in the wrong light. The prohibition of 
the closed shop is in fact and was meant to 
be a limitation on union action, and a limita- 
tion which in no proper sense constitutes 
any qualification on the employer unfair 
practices created in the Wagner Act. In 
fact, the prohibition of the closed shop in a 
sense adds to employer duties and obliga- 
tions. Whereas, under the Wagner Act em- 
ployer discrimination might be excused if 
practiced pursuant to a lawful closed-shop 
agreement, the Taft-Hartley Act’s prohibi- 
tion of the closed shop (and preferential 


in emphasis. 





(Footnote 5 continued) 
in 1 Legislative History of the Labor Manage- 
ment Relations Act (hereinafter referred to as 
L. H.) at pp. 409-411. See also 1 Labor Law 
Journal 754 (July, 1950). 

® Sec. 2 (11), NLRA. 

7 Cases are gathered in 1 Labor Law Journal 
754 (July, 1950). 

§ Footnote 7. 

®° Cf. Ohio Power Company v. NLRB, 16 LABOR 
CASES { 65,265 (CA-6, 1949). 

” Cf. Inter-City Advertising Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9941, 89 NLRB 
1103 (1950). 
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1Cf. NLRB v. Inter-City Advertising Com- 
pany, 20 LABOR CASES { 66,459, 190 F. (2d) 420 
(CA-4, 1951). 

13 Steinberg and Company, 78 NLRB 211 
(1948), reversed on the ‘“‘independent contrac- 
tor’’ point in NLRB v. Steinberg and Company, 
18 LABOR CASES { 65,828, 182 F. (2d) 850 (CA-5, 
1950). 

18 Sec. 2 (3), NLRA. 

1% International Rice Milling Company, 2 CCH 
Labor Law Reports (4th Ed.) § 9029, 84 NLRB 
360 (1949). 

%18 LABOR CASES { 65,848 (CA-5, 1950). 

% Sec. 8 (a) (3), NLRA. 
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hiring) actually operates to strengthen the 
proscription against discrimination by with- 
drawing the excuse. Hence the abolition of 
the closed shop, while of substantial gen- 
eral importance, is not particularly relevant 
in the present discussion. At most, for our 
purposes, we may note that the abolition 
permitted employers to refuse to discuss 
the closed shop without fear of committing 
the unfair practice of refusal to bargain. 


The relevant changes, to resume the 
thread of the discussion, were indirect ones. 
This is wholly true, at any rate, of the 
most important ones—the provision expressly 
guaranteeing employers the right to voice 
their opinion in labor affairs (the so-called 
“free speech” section),” the emphasis on the 
right of the employer to discharge em- 
ployees for “cause,” “ and the Congressional 
mandate to the Board that affiliated and 
unaffiliated unions be treated equally where 
evidence of employer interference, support 
and domination was essentially 
Each of these changes, and all of them to- 
gether, did not, properly speaking, basically 
modify the employer unfair practices formu- 
lated originally in the Wagner Act; they 
were designed instead to erase sanctions 
and interpretations superimposed on the 
Wagner Act by the NLRB and the courts. 


Take, as perhaps the most important ex- 
ample, the “free speech” provision of the 
Taft-Hartley Act, Section 8 (c). This in- 
volved no direct change in the Wagner Act 
proscription of employer interference, re- 
straint or coercion. There was nothing in 
the Wagner Act which could properly be 
construed as requiring employers to remain 
absolutely silent on the subject of unioniza- 
tion. So, at any rate, the Supreme Court 
held in the famous Virginia Electric case.” 
Instead, the Wagner Act merely outlawed 
employer statements when they reached the 
Stature of coercive utterances. Thus, so 
long as the employer made clear that no 
reprisals would be visited upon employees 
who chose to exercise the right of self- 
organization, he might criticize a union, or 


similar.” 


unionization jin general, and he might state 
as his opinion that employees would derive 
no great benefit from unionization. Of 
course, the NLRB took a more restrictive 
view, and that is what accounted for Sec- 
tion 8 (c); but the courts, including the 
Supreme Court, by and large took the posi- 
tion which has been sketched here.” 


There were two open questions on this 
free-speech matter in 1947, when the Tait- 
Hartley amendments were under discussion. 
One was whether or not an employer might 
lawfully compel his employees to listen to 
noncoercive antiunion propaganda on plant 
prem‘ses during working hours—the so- 
called “compulsory audience” problem.” 
The other concerned the degree to which 
employer statements of opinion, noncoercive 
in themselves, m‘ght be held coercive in the 
light of a background of hostility to unions 
or of unfair practices—the so-called “to- 
tality of conduct” problem.” Opinion in 
1947 seemed preponderantly to be that Sec- 
tion 8 (c) was designed to legalize the 
“compulsory audience” and to require that 
employer statements be weighed without 
regard to background or “totality of con- 
duct.” ** The section as finally enacted de- 
clared that employer statements could be 
regarded neither as unfair practices in them- 
selves nor as evidence of unfair practices 
unless they “contained” a “threat of re- 
prisal or force or prom‘se of benefit.” This 
formulat‘on gains significance when com- 
pared with preceding drafts. The Senate 
vers‘on had privileged employer statements 
only when they were determined to be non- 
coercive in the light of “all the circum- 
stances.” * The House version, representing 
the opposite extreme in formulation, had 
declared that an employer statement could 
be held unlawful only if it threatened force 
or economic reprisal “by its own terms.” ™ 
Thus the Senate version expressly embraced 
the “totality of conduct” doctrine, while the 
House version equally expressly rejected it. 
The question was whether the final version, 


(Continued on page 300) 





17 Sec. 8 (c), NLRA. 

18 Sec. 10 (c), NLRA. 

19 Secs. 9 (c) (2) and 10 (c), NLRA. 

2 NLRB v. Virginia Electric and Power Com- 
pany, 5 LABOR CASES { 51,124, 314 U. S. 469 
(1941). 

21Cf. NLRB v. J. L. Brandeis & Sons, 9 LABOR 
CASES { 62,402, 145 F. (2d) 556 (CCA-8, 1944); 
NLRB wv. American Tube Bending Company, 
Inc., 6 LABOR CASES f 61,525. 134 F. (2d) 993 
(CCA-2, 1943). But see NLRB v. American 
Laundry Machinery Company, 10 LABOR CASES 
¥ 62,872, 152 F. (2d) 400 (CCA-2, 1945). 

22Cf. NLRB v. Clark Brothers Company, Inc., 
13 LABOR CASES { 63,939, 163 F. (2d) 373 (CCA-2, 
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1947); and compare NLRB v. Montgomery Ward 
& Company, 11 LABOR CASES {§ 63,406. 157 F. 
(2d) 486 (CCA-8, 1946); and Babcock & Wilcox 
Company, 77 NLRB, No. 96 (1948). 

23 This doctrine was formulated expressly in 
the Virginia Electric case, footnote 20. 

21 See the Senate Report, reprinted in 1 L. H. 
25-430 as to the intent to wipe out the ‘‘com- 
pulsory audience’’ doctrine, and see the House 
Conference Report, reprinted in 1 L. H. 549. 

% Sec. 8 (c), H. R. 3020, 80th Cong., as passed 
by the Senate. 

2% Sec. 8 (d) (1), H. R. 3020, 80th Cong., as 
passed by the House of Representatives. 
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PROFITS and WAGES 


By ROBERT E. SIBSON 


OW that the cost of living and com- 

parative wages have been accepted as 
standards by the Wage Stabilization Board 
(the latter under the “Little Steel” type 
formula and the various inequity provi- 
sions) and the adoption of the productivity 
standard is imminent, some have suggested 
that the board adopt the other major 
standard used in the determination of wages 
—the employers’ ability to pay. Actually, 
the financial condition of the employer and 
his ability to pay desired wages, together 
with considerations of the cost of living 
for the employee, is probably the oldest 
standard used in wage determination under 
collective bargaining. Since the beginning 
of the enterprise system and the resulting 
creation of the employer-employee relation- 
ship, employers have been prone to main- 
tain that ability to pay (or more precisely, 
inability to pay) is a compelling considera- 
tion when profits are low or when losses 
are experienced. They have with equal 
vigor maintained that ability to pay is of 
no relevance when profits are high. Con- 
versely, employees or their representatives 
have argued strongly that employers’ in- 
ability to pay should never be considered 
and have, just as strongly, advocated a 
“fair distribution of profits” when profits 
are high and ability to pay exists. If the 
ability or inability of the employer to pay 


Profits and Wages 





ABILITY TO PAY IS A RELATIVE DOC- 
TRINE. CONSEQUENTLY, IN WAGE 
DETERMINATIONS IT IS ENTITLED 
ONLY TO ITS RELATIVE WEIGHT 





desired wages has been so widely applied 
by the parties in collective bargaining, is 
it not proper that the Wage Stabilization 
Board include this last major determinant 
of wages in its policies? As a first step in 
determining whether it is a proper standard 
under the stabilization program, we should 
first determine the relevance which has been 
accorded the financial condition of the em- 
ployer in free collective bargaining. 
Inherent in the age-old arguments over 
ability to pay are two separate considera- 
tions. The first involves the question of 
what is the ability or inability of the em- 
ployer to pay the desired wages. Thus, the 
first problem to be resolved is the deter- 
mination of the financial condition of the 
employer. Only after the financial condition 
of the employer has been firmly established 
can the question of the relevancy of the 
employer’s ability to pay be investigated. 
In addition, some consideration should be 
given to why that financial condition exists 
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Mr. Sibson was, until his recent re- 
call to the Navy, with a Philadelphia 
firm of transportation engineers. 





before the question of the relevancy of 
ability to pay is taken up. This is necessary, 
as we shall see, because the “why” can 
strongly influence the weight accorded any 
degree of financial ability to pay. As a 
result, there are really three aspects of the 
question of ability to pay: 

(1) What is the company’s financial con- 
dition? (2) Why is the company’s financial 
condition as it is? (3) How much weight 
should be given to the financial condition 
of the employer? 


EMPLOYER'S FINANCIAL CONDITION 


The determination of the financial condi- 
tion of the employer is primarily an ac- 
counting problem. In that respect, it is 
more objective and more easily determin- 
able than are the other aspects of ability to 
pay. Unfortunately, however, while ac- 
counting practices are exact in numbers, 
they are anything but exact when it comes 
to procedures. As a result, two fully quali- 
fied public accountants can (and have before 
labor arbitration boards) disagree violently 
regarding proper accounting procedures. 
Application of such differing procedures 
can cause widely varying results in the final 
profit figures. 


Questions of Fact: 
What Constitutes Employer's Profit 


Skilled accountants and those familiar 
with bookkeeping procedures can cite dozens 
of items in the income statement which 
are open to dispute or where more than 
one procedure is or could be “acceptable” 
practice to some authorities in the account- 
ing field. The items most frequently dis- 
puted in labor relations are: 

(1) Depreciation—both the amount and 
the method of depreciation may be ques- 
tioned; 

(2) Reserves—both the propriety of the 
reserve account and the amount of the re- 
serves may be questioned (this is espe- 
cially true when reserves are set up in such 
a way as to permit future transfer of the 
reserve funds to surplus); 

(3) Expenditures for modernization or 
expansion; and 

(4) Officers’ salaries and/or expenses. 
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Each of these items, and many others, 
can significantly affect the final profit figures 
of an employer. Even after differences of 
opinion regarding the various items in the 
income statement have been satisfactorily 
there remains the 


resolved, question of 


whether income before or after income 
taxes should be thé standard for judging 
the financial results of operations. Using 
profits before taxes ignores the fact that 
such taxes are required obligations like 
any other expense item in the income state- 
ment. On the other hand, this deduction 
(income taxes) depends upon the amount 
of gross income taxes. Using net 
income for the standard would thus ignore 
the fact that an increase in any expense 
item, such as wages, would reduce 
income and thereby would reduce the amount 
of taxes paid. 


before 


gross 


A more subtle problem involved in deter- 
mining which profit figure is to be used 
as the proper standard for determining the 
employers’ ability to pay is found where 
the employer is part of an integrated enter- 
prise. In a complex and highly-developed 
economic society such as ours, many of the 
larger firms are characterized by: 


Horizontal integration—various subsidiary 
companies performing similar functions at 
the same stage of production (for example, 
two steel companies with the same owner- 


ship); and/or 


Vertical integration—various subsidiary 
companies in related operations but at different 
stages of production (for example, a steel 
company which owns an iron-ore mining 
company, a fleet of ore ships, a steel plant 
and perhaps a steel wholesale distributor). 


In addition many firms own completely 
unrelated operations. The very term “owner- 
ship” is not always as clear-cut as may be 
imagined. In the first place, many subsid- 
jaries are not solely owned. The parent 
company merely owns controlling interest 
in the subsidiary, and it is frequently diffi- 
cult to establish to what degree “control” 
exists. Interlocking membership on the 
board of directors further obscures the 
complex organizations of many enterprises 
in our economy. In any of these situations 
the question is frequently raised in collec- 
tive bargaining: In determining the em- 
ployer’s ability to pay, should the standard 
of reference be the company as defined in 
the NLRB bargaining unit, should it in- 
clude the income of other sections of the 
same organization or should it be the profit 
of the parent company? 
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This problem of organizational identity 
is particularly acute where there is vertical 
integration or where there are supplement- 
ing operations. Where vertical integration 
exists, a subsidiary at one stage of produc- 
tion frequently “sells” large portions of its 
product to another subsidiary at the next 
stage of production. The profits of these 
subsidiaries will quite naturally depend in 
large part upon the “sales price,” which is, 
in most situations, subject to an arbitary 
determination by the parent company’s 
board of directors. Should losses of one of 
the subsidiaries constitute a bar to wage 
adjustments, which may be otherwise justi- 
fied? A similar situation exists where a 
subsidiary performs supplementary activi- 
ties for another subsidiary or for the parent 
company. Frequently such supplementary 
activities are necessary, but at the same 
time they are unprofitable. Where losses 
are experienced, the subsidiaries are gen- 
erally operated because they lose less money 
than the parent company would if it per- 
formed the operation. For example, many 
railroad companies operate subsidiary over- 
the-road bus operations and trucking com- 
panies. Frequently these operations are 
losing propositions, but they lose less than 
the parent company would if the services 
were performed by rail operations. Should 
losses under these conditions constitute a 
bar to wage adjustments which may be 
otherwise justified ? 


Question of Judgment: 
What Constitutes Reasonable Profits 


When all of these questions are resolved 
and there is finally a profit figure which 
may be taken as a standard of reference 
for determining the employers’ ability to 
pay, a further consideration is necessary. 
Profit figures by themselves ‘are of little 
value in judging the financial condition of 
the employer. For instance, does a $100,000 
net income for the year’s operation con- 
stitute an adequate profit? It does for the 
Kalamazoo City Lines but not for General 
Motors. Furthermore, the $100,000 figure 
would have been considered very good for 
General Motors in 1913 but not today, be- 
cause of two considerations. Between 1913 
and 1952 there has been a considerable 
decline in the “value” of money due to a 
rise in price levels. As a result, the $100,000 
has only about 40 per cent the purchasing 
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power today that it had in 1913. Not only 
have prices risen during the period 1913-1952, 
but General Motors has “risen” even more. 
Thus, in relation to the size and value of 
General Motors, the $100,000 return might 
be considered a very good return on the 
owners’ investment in 1913. In 1952 the 
$100,000 income would represent an infini- 
tesimally small per cent return on the 
money invested in the company. Because 
of these considerations, profits must be 
cited in relation to the size of the company 
or the worth of the company, and either 
size or worth must be expressed (and in 
fact is more easily expressed) in dollar 
terms. In practice the relationship between 
profits and either size or worth is accom- 
plished by relating net profits to net worth 
or sales. These two ratios, profits to sales 
and profits to net worth, can yield widely 
varying rates of return, depending upon the 
turnover (of sales) at the company. For 
example, an employer in a particular in- 
dustry might require very little capital in- 
vestment and at the same time sell large 
volumes of goods at a narrow margin of 
profit. Here the profit to net worth figure 
would be low and the profit to sales figure 
would be high, because the ratio of sales 
to net worth (turnover) would be high. 
Which of these ratios best represents the 
financial condition of the employer? This 
is another very debatable question which 
must be resolved in determining the finan- 
cial condition of the employer and which 
usually results in the generation of more 
heat than light. 


Even when there is reasonable agreement 
regarding the employer’s rate of return, 
the question of what constitutes a “fair” 
or “reasonable” rate of return for the em- 
ployer inevitably follows. There is little 
objectivity in the determination of this 
question. To determine a fair rate of re- 
turn is like determining a fair wage. The 
per cent of return on either sales or net 
worth which is necessary to give the em- 
ployer a fair or reasonable return varies 
greatly, depending upon the views and 
interests of those making the judgment. 
Furthermore, the fairness or reasonableness 
of the rate of return cannot be judged 
solely on the basis of the income from one 
year’s operations. For instance, a small loss 
would not ordinarily be considered a rea- 
sonable or fair rate of return by anyone. 
But if that small loss of one year followed 
unusually large profits for a number of 
years, the employer’s earnings over the 
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entire period might well be considered a 
reasonable or fair rate of return. The small 
losses of one year would not represent 
financial adversity in this situation. It fol- 
lows from this that the rate of return in 
any given year is not, by itself, indicative 
of the financial condition of the employer. 
Instead, the year’s income must be evalu- 
ated along with the income of the company 
in the recent past and the financial strength 
of the employer as shown in the balance 
sheet. Thus, a factor which always deserves 
careful consideration is whether profits (or 
lack of profits) exist in the long run or the 
short run. Long-run profits (or lack of 
profits) is the more pertinent consideration, 
not only because they (along with the 
balance sheet) more accurately depict the 
employer’s financial condition, but also be- 
cause they are indicative of the probable 
future financial postion of the employer. 
An employer with a past history of high 
earnings will not necessarily continue to 
enjoy high earnings. We may reasonably 
assume, however, that the high level of 
earnings will continue unless there are fac- 
tors which clearly indicate a distinct turn 
of the wheel for the employer during the 
next contract year. The earnings of the 
employer during the coming contract year 
are, therefore, the primary consideration 
in wege determination. For you cannot take 
future wages out of past profits. Nor can 
past losses constitute a bar to future wage 
improvements when future profits are good. 
The wages which are under consideration 
by the parties are the wages to be paid 
employees during the forthcoming contract 
year. They are, therefore, expenses to be 
deducted from sales, and with other ex- 
pense items, determine future profits during 
the forthcoming contract period. Therefore, 
any discussion of past profits is of primary 
relevance as it: 

(1) Indicates the financial strength of the 
employer; and 

(2) Throws light upon the ability or in- 
ability of the employer to pay future wages. 


WHY IS COMPANY'S 
ABILITY TO PAY AS IT IS 


Concomitant with any determination of 
the employer’s ability to pay is the ques- 
tion of why that ability to pay exists. Actu- 
ally the “why” of ability to pay has two 
aspects. In the first place, the determina- 
tion of the causes of past profits can also 
be indicative of the likely levels of future 
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profits. For if these causal factors existed 
in the past and (for instance) high levels 
of profits resulted, and there is every indi- 
cation that the factors will continue to be 
significant, this constitutes presumptive evi- 
dence that high levels of profits will con- 
tinue in the future contract year. The 
“why” of ability to pay also has a direct 
bearing upon the relevancy of ability to 
pay and must be at least briefly examined 
before the proper weight may be accorded 


ab'lity to pay. That this is true can be 
seen by considering extreme cases. Should 
financial losses constitute a bar to wage 


adjustments which are otherwise justified 
when such losses are due to poor manage- 
ment procedures and ill-considered policies? 
Should an unusually high level of profits 
constitute a justification for a wage increase 
when such profits are solely the result of 
an unusually efficient management? Such 
consideration, if proven, would undoubtedly 
influence the weight accorded the criterion 
of ability to pay. 


Why Financial Condition 
of Employer Exists 


In a free-enterprise economy, or even 
when the enterprises are privately owned 
(and therefore the profit motive is present), 
we may always assume that management 
is attempting to mex'm‘ze profits in the 
long run. In that effort, it is in manage- 
ment’s interest to constantly improve the 
efficiency of operations. It follows from 
this that we may assume that the manage- 
ment of any given company is reasonably 
efficient and that the company attempts to 
earn the largest profits possible unless proven 
otherwise. Note, however, that management 
strives to maximize profits in the long run. 
Management does not necessarily attempt 
to maximize profits in the short run. There 
are a number of significant reasons why 
management sometimes adopts deliberate 
policies which yield less than maximum 
profits in any given year (or any other 
short period of time) in order to maximize 
profits in the long run. Competitive con- 
siderations are probably the principal rea- 
son for such short-run policies. For ex- 
ample, an employer will frequently take less 
orofits in the short run in order to dis- 
courage the entrance of new competitors 
into his field or to prevent an increase in 
the strength of existing competitors. An 
extreme case of competitive considerations 
which induce management to take less than 
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maximum profits in the short run is seen 
in competitive price wars. Large losses are 
sustained in these price wars in order to 
drive out competition. If the employer is 
successful in his price war, he attains a 
monopolistic position and is thereby able 
to make very handsome profits in future 
years. Government interference or control 
is another factor which management must 
consider in maximizing long-run profits. 
Specifically, many employers refrained from 
attempting to get max mum profits in the 
immediate, post World War II period of 
critical short supply because of the fear that 
such action on their part would precipitate 
government intervention and possibly the 
reinstitution of government price controls. 
Finally, there are a large number of other 
factors which might induce management 
to take less than maximum possible profits 
in the short run, in order to max:mize 
profits in the long run. For instance, an 
employer might grant larger wage and 
fringe concessions in order to gain a favor- 
abie employee attitude toward the company 
and to gain the friendship, trust and co- 
operation of the employees’ representatives 
in the hope that such action will result in 
greater long-term profits. 

Generally, however, and in the absence 
of evidence to the contrary, management 
may be assumed to be attempting to operate 
efficiently and to max'mize profits in both 
the long run and the short run. The ques- 
tion most frequently raised is: How suc- 
cessful is management in this attempt? In 
other words, the basic problem is to deter- 
mine how efficiently the employer operates. 
What are the standards by which we may 
judge the efficiency of management? Prob- 
ably none can furnish a realistic and accu- 
rate measure of the efficiency of management. 
In fact there are only a few which can 
even be considered indicative of the success 
of management to any useful extent. A 
thorough judgment of the success of manage- 
ment would require a review of all manage- 
ment policies, procedures and practices and 
a subjective judgment of another (probably 
less qualified) individual regarding the wis- 
dom of management’s action and thinking. 


Standards for Determining 
Management Efficiency 


Probably the most useful and practical 
determinant of the success of management 
which we may apply is the company’s 
profit. In other words the most realistic 
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method of judging the success of manage- 
ment is to judge it by the results which 
it has obtained. To apply such a standard 
when the issue is the ability or inability of 
the company to pay desired wages, how- 
ever, would be a peculiar brand of circular 
reasoning. Productivity trends at the par- 
ticular company might be a useful standard 
for determining the efficiency of manage- 
ment. For if management is efficient, we 
should expect a continuing increase in the 
ratio of production per man-hour of work. 
The difficulties of applying such a produc- 
tivity standard are twofold. First of all, 
the level of productivity is determined by 
capital and labor as well as management. 
Secondly, management may not make nec- 
essary adjustments in procedures or re- 
place equipment because of lack of funds— 
because of inability to pay. Probably the 
most applicable method of judging the suc- 
cess of management in any given company 
when ability to pay is at issue is to compare 
the results of the employer’s operation with 
the results obtained by s'milar employers— 
either in the same or similar industries— 
who face similar operating conditions. Ratio 
analysis is a useful instrument in making 
ns. It should always be 


such comparis« 
borne in mind, however, when these or any 
other standards are used for judging the 
success of management, that they can only 
indicate how efficiently the company has 
been operating. These standards do not 
indicate how efficiently the company could 
be run. Thus, it would seem, the burden 
of proving unusual efficiency or inefficiency 
iS a very great one. Where it can, neverthe- 
less, be proven that an unusually efficent 
management is responsible for unusually 
high profits or an unusually inefficient man- 
agement accounts for low profit or losses, 
then the financial condition of the employer 
would surely receive less weight in wage 
determination than might otherwise be ac- 
corded this criterion. 


Other Reasons Why Ability 
or Inability to Pay Exists 


There are factors other than the efficiency 
of management which should bear upon the 
weight accorded the financial condition of 
the employer. Such factors (like the effi- 
ciency of management) not only directly 
affect the weight accorded the criterion 
of ability to pay, but also give insight into 
the probable future levels of profits. For 
these reasons, such factors should also be 
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investigated before any attempt is made to 
judge the relevancy of ability to pay in any 
given situation. Such factors are numerous 
and could in themselves be a topic for 
study. Some of the major factors deserv- 
ing at least some consideration are briefly 
outlined below: 


(1) Secular trend. Whether an employer 
is in an expanding or a declining industry 
is a relevant consideration in determining 
why an employer’s ability to pay exists. 
The secular trend can have a direct bearing 
upon the weight accorded ability or in- 
ability to pay. For instance, a wage in- 
crease in a declining industry would likely 
hasten the decline and would result in at- 
tendant unemployment, for industries decline 
either because their product is no longer 
desired or because better alternative prod- 
ucts are favored by the public. Wage in- 
creases which result in price increases under 
such circumstances can only lead to further 
declines, because the product, at higher 
prices, will generally become even less de- 
sired by the consuming public. The secular 
trend may also, obviously, indicate the 
likely future level of profits. 


(2) Temporary circumstances. As an ex- 
ample of the relevance of temporary cir- 
cumstances, a company’s profits might be 
small one year because of a large lawsuit 
judgment against the company. Obviously, 
if this is why inability to pay exists, it can 
be given little if any weight, unless the 
employer expects similar lawsuits each year. 


(3) War or war preparedness. Airplane 
manufacturers are the primary example of 
employers whose prospects brighten ma- 
terially when war or war preparedness 
exists. Such a fact would obviously have 
bearing if the employer pleaded inability 
to pay on the basis of past profits (or losses). 


(4) Growth and/or strength of competing 
firms of competitor industries. This factor 
and many others related to it could have sig- 
nificance in determining why the employer’s 
financial condition exists and could also 
give insight into future probable levels of 
profits. 


It should be noted in passing that in- 
herent in the determination of what the 
employer’s financial condition is and why 
that financial condition exists, there is col- 
lective bargaining on prices, company poli- 
cies and other subjects frequently considered 
to be management prerogatives. As a result 
some employers take the position that col- 
lective bargaining on such matters is an 
infringement upon management rights and 
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represents a threat to management security. 
Because of this threat, real or imagined, 
they argue that ability to pay cannot be 
considered in wage determination. Other 
employers do not consider collective bar- 
gaining over such matters a threat to man 
agement security, and they are willing to 
fully discuss such issues as depreciation, 
prices, reserves, etc., and are, therefore, in 
a position to argue the relevance of ability 
to pay in each situation. Unfortunately, 
there are also some employers who take a 
“cake and eat it attitude. These em 
ployers would try to argue inability to pay 
when it suits their purpose, but at the same 
time maintain that any discussion of what 
the financial condition of the employer is 
or why that condition exists would be a 


” 
too 


threat to management security. 


RELEVANCE OF ABILITY TO PAY 


If the extremely difficult 
what is the employer’s financial condition 
and why that condition exists are resolved, 
the parties at collective bargaining are still 
faced with the most difficult problem: Of 
what relevance is the proven financial con- 
dition of the employer in wage determina- 
tion? In discussing any problem as difficult 
and debatable as the relevance of the em- 
ployer’s financial condition in wage deter- 
mination, it is frequently useful to first test 
the opposing points of view by carrying 
them to their logical conclusion. In the 
instant case, this would mean to first deter- 
mine if there is any validity to the two 
extreme points of view regarding the rele- 
vancy of the employer’s ability to pay— 
that the standard has no relevancy in the 
wage-fixing procedure and that it should 
sole determinant of wages. 


questions of 


be the 


Ability to Pay— 
No Relevance 


The first of these extreme points of view 
regarding the relevancy of the employer’s 
ability to pay—that the financial condition 
of the employer should be given no weight 
in wage determination—is generally assumed 
(1) by employers when profits are and have 
been and will likely continue to be at very 
high levels and (2) by unions when profits 
are and have been and will likely continue 
to be at low levels or nonexistent. If true, 
this would immediately indicate that the 
view that ability to pay should not be con- 
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sidered in wage determination is completely 
unsound and unjustified. Actually, the use 
of this view suggests that such a partisan 
argument is assumed only to justify an 
arbitrary desire. Such a procedure is well 
calculated to elicit an equally arbitrary posi- 
tion from the opposite side of the bargain- 
ing table. 


Arguments for not considering ability to 
pay. Those who assume the position that 
ability to pay is of no relevance in wage 
determination rationalize their position by 
various arguments. Most of these do not 
deserve to be dignified by discussion. 
Some, however, have been voiced enough 
to deserve mention, especially since these 
arguments seem to have been accepted by 
certain “authorities” in the labor relations 
field—and even by some arbitrators. The 
first attempted justification of the position 
that ability to pay has no relevance in wage 
determination is, strangely enough, that 
ability to pay cannot be the sole determin- 
ant of wages. It is simple enough, as we 
shall see, to prove that ability to pay can- 
not be the sole determinant of wages. It 
is a peculiar brand of reasoning, however, 
to argue that because ability to pay cannot 
be the sole determinant of wages, it can 
have no weight in wage determination. 
This is like saying that all cows are not 
brown and therefore cows are never brown. 


Another argument which is frequently 
heard in defense of the position that ability 
to pay is of no relevance in wage deter- 
mination is that labor costs are a proper 
deduction before profits like any of the 
other expenses of operation. Thus, the argu- 
ment runs, management must pay the 
“market rate” for labor the same as it does 
for materials, supplies, equipment and serv- 
ices, regardless of its ability to pay the 
market price for these items. Such an argu- 
ment is inviting but does not quite square 
with the’ facts, since there are significant 
differences between the market for labor 
and the market for the other items of ex- 
pense. This is particularly true when the 
labor is represented by trade unions. In 
fact, one of the primary reasons for the 
existence of labor unions is to insure that 
such a difference does exist. In the first 
place the market for labor and the markets 
for goods and services differ, because an 
employer may generally buy a given prod- 
uct from more than one source of supply. 
There are, of coruse, no such alternative 
sources of labor supply when a labor union 
has been certified as the bargaining agent 
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of a group of employees by the NLRB. 
Even if there is only one supplier of a 
given commodity, there are almost always 
substitutes which the employer may obtain 
if he cannot pay the market rate for the 
desired commodity. If the desired com- 
modity is a durable goods, the employer has 
still another alternative solution if he does 
not have the ability to pay for the goods 
most desired. He may postpone his pur- 
chases. For example, instead of buying a 
new fleet of trucks every two years, he may 
buy them every three years. Those who 
hold that ability to pay is of no relevance 
are therefore comparing dissimilar markets. 
Actually, if the analogy is to be made, 
would not the market rate for labor most 
similar to the market rate for goods and 
services be the wages that the employer 
would have to pay to get his desired quan- 
tity and quality of workers under the indi- 
vidual bargaining system? A corollary to 
the argument that wages are a proper ex- 
pense deduction before profits is sometimes 
advanced: that wages have a prior claim 
on revenue over profits and dividends. 
Basically the argument involves a question 
of distributive justice. Few would dispute 
the fact that if there were a question of 
paying wages or dividends, wages would 
have a prior claim on revenues. But the 
question is never one or the other. Rather, 
it is a question of paying higher wages at 
the expense of reduced dividends or no 
dividends at all. 


Finally, those who hold that ability to 
pay is of no relevance will argue that, 
under certain given conditions, ability to 
pay has little if any relevance. This argu- 
ment can be valid, depending upon the con- 
ditions cited. That there are conditions 
under which ability or inability to pay have 
little or no relevance does not, of course, 
say that the financial condition of the em- 
ployer is never relevant in wage deter- 
mination. Rather, the employer’s financial 
condition would only be of little or no rele- 
vance when the given conditions exist. Illus- 
trative of such special conditions under which 
ability or inability to pay might be of little 
or no relevance are the following cases, 
which are based upon situations actually 
reported in labor arbitration awards: 


(1) When wages are so low as to deprive 
workers of the barest necessities of life, in- 
ability of the employer to pay can have 
little relevance. Likewise, when wages are 
so high as to represent a clear differential 
over workers doing similar work in similar 
operations, ability to pay can have little 
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relevance. (See Report of Railroad Emer- 
gency Board, appointed November 25, 1933; 
Homer B. Dibell, Davis R. Dewey and 
Walter C. Clephane.) 


(2) When inability to pay is due to in- 
efficient management or is due to manage- 
ment’s failure to raise prices when such a 
rise is clearly practicable and necessary, it 
can be given scant weight. Little weight 
should similarly be given to ability to pay 
when such ability is clearly and solely due 
to the unusually high degree of manage- 
ment efficiency. 


(3) When ability or inability to 
exists only as paper profits or losses, that 
is, when the alleged financial condition of 
the employer is not proved, little weight 
can be given. (See opinion of the chairman, 
arbitration between Gary Ra‘lways and Di- 
vision 517, Amalgamated Association of 
Street, Electric Railway ‘and Motor Coach 
Employees of America, June 23, 1947, 
Whitney P. McCoy, chairman.) 


(4) When the consideration of abilify or 
inability to pay is in conflict with uniformity 
in wage setting and when: (a) industry- 
wide barga’ning has been historically the 
practice and/or; (b) the employer’s ability 
or inability to pay is not marked and/or; 
(c) the employer’s ability or inability is 
temporary and/or; (d) uniformity in wages 
has been the bargaining formula for many 
years, no weight can be given. 


pay 


(5) Ability or inability to pay exists only 
on a branch or division of a single oper- 
ating ent*ty, especially when the entire oper- 
ating entity is at the same stage of produc- 
tion and produces the same basic product. 
(See Report of the Railroad Emergency 
Board, appointed July 26, 1933; Frank P. 
Douglass, L. W. Cowrtney and Walter H. 
Hamilton.) 


(6) Ability or inability is merely antici- 
pated or represents short-run profits or 
losses after a long period of losses (ability) 
or high profits (inability). (See opinion of 
the chairman, arbitration between Capital 
Transit Company and the Amalgamated 
Association of Street, Electric Railway and 
Motor Coach Employees of America, De- 
cember 13, 1947; George W. Taylor, chair- 
man.) 


(7) Inability to pay cannot be a justifica- 
tion for a unilateral reduction of wages ex- 
ecuted by management in violation of the 
labor agreement (Ames v. Union Pacific 
Railway Company, 62 F. 7, 13 (Cir. Ct. Neb., 
1894) ). 
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(8) Ability or inability to pay is of re- 
duced relevance when wage changes are 
directly contrary to national recovery poli- 
cies and where they follow prior reductions 
in the workers’ standard of living. (See 
arbitration award between Portland Trac- 
tion and Division 757 of the Amalgamated 
Association of Street, Electric Railway and 
Motor Coach Employees of America, re- 
ported in the Monthly Labor Review, June, 
1934, pages 1391-1392.) 


To reiterate, none of these arguments 
sav that ability to pay should be of no 
relevance in wage determination. Rather, 


they say that wnder certain conditions the fi- 


nancial condition of the employer should 
be given little if any weight. Without argu- 
ing the merits of th’s position under the 
conditions cited (which we could not do 


anyway without a more detailed knowledge 


of the “condit*’ons”), it certainly does not 
follow that if ability or inability to pay 
should receive scant weight under these 


spec fic conditions, that the standard should 
receive no weight under all conditions. 


Why Ability to Pay 
Must Be Considered 


It follows from all that has been 
that the financial condition of the employer 
cannot be ignored in wage determination. 
Actually, there are real, positive reasons 
why the financial condition of the employer 
must be considered in wage determination. 
In the first place, in wage determination 
under collective bargaining, all factors affect- 
ing either party are relevant considerations— 
including ability or inability to pay. If this 
Were not so, the very term “collective bar- 
gaining” would be a misnomer. How much 
the factors should be considered is another 
question. At the present we will ind‘cate 
only why ability to pay must, in fact, always 
be considered in wage determination. Prob- 
ably the most compelling reason why ability 
to pay must be considered is found in the 
fact that profits vary greatly between differ- 
ent industries and between different com- 
panies within each industry. Accordingly, 
if “fair wages” are set irrespective of ability 
to pay, we are immediately faced with the 
problem of where to set the fair wages. 
For wherever they are set, the less profit- 
able companies will fail because of inability 
to pay the rates and to remain as going 
concerns, and the employees who work for 
the more profitable companies will receive 
lower wages than they might otherwise 
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obtain if ability to pay were considered. 
Such results could not and would not be 
permitted. Yet they would eventually occur 
if wages were set irrespective of ability to 
pay. For this we may only conclude that 
ability or inability to pay must be con- 
sidered in wage determination and, in fact, 
that it must have been considered in the 
past. 

It might be tempting to maintain (and 
actually has been maintained) that elimina- 
tion of the less profitable enterprises would 
be desirable. The assumption here is that 
the services of labor and the raw materials 
of the economy would then be transferred 
to the more efficient producers. Then, it is 
hoped, .the efficiency of the economy as a 
whole would be improved, and the standard 
of living of all of the people would be 
raised. Without going too deeply into the 
pros and cons of such a position, some of 
the more pertinent reasons why this reason- 
ing is unsound are outlined below: 


(1) Financially, marginal firms are not 
necessarily inefficient. 

(2) Surviving firms would not necessarily 
remain as efficient, because, as their scale 
of output increased due to taking up the 
slack resulting from the elimination of in- 
efficient firms, their average costs might 
increase. 

(3) Such a policy would tend to increase 
monopoly. 


(4) It would not always be practical for 
workers of defunct, marginal firms to trans- 
fer their services to the more efficient firms. 

(5) The nature of the product 
such a process impossible in certain in- 
dustries. For instance, the people in Phila- 
delphia would not be interested in riding 
the buses of the Twin City Rapid Transit 
Company. 


makes 


(6) The elimination of marginal indus- 
tries would be absurd—you cannot substi- 
tute automobiles for soap. 


Wage increases irrespective of ability to 
pay would, of course, only force the mar- 
ginal firms out of business if these firms 
were not able to increase revenue in pro- 
portion to the increase in costs. If wage 
costs in general were raised; the general 
level of prices would likely rise also, and 
in such a situation the marginal firm might 
well be able to raise prices. Thus, there 
seems to be an alternative result of wage 
adjustments made irrespective of ability 
to pay. “Wage rounds” made irrespective 
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of ability to pay with narrow profit mar- 
gins might lead to “price rounds.” This 
alternative would also have very undesir- 
able repercussions. In the first place, wage 
rounds followed by price rounds are of no 
benefit to labor. Secondly, a continual 
process of wage rounds and price rounds 
would have obvious dislocating effects upon 
the economy, which has been the subject 
of a great deal of concern in recent years. 
Finally, not all firms are in a position to 
when desired or when 
necessary. The demand characteristics of 
some products prevent such price increases, 
while the prices of other products are stereo- 
typed by law or by custom. 


raise prices even 


Another fact requires that ability to pay 
be considered in wage determination. If 
ability to pay is considered at some “com- 
parative” companies and industries, which 
it certainly is, how can it be ignored at 
others? For if wage levels or wage changes 
are influenced at some companies and in- 
dustries by the financial condition of the 
employer, this fact, at least, must be con- 
companies when wage 
As an example, if 


sidered at other 
comparisons are made. 
a union argued that inability to pay was 
not relevant where a company finan- 
cially weak, this union should not demand 
wage increases or wage levels on the basis 
of comparisons with profitable companies, 
where part of the wage increase or high 
level of wages is based upon an unusually 
high rate of profits. 


was 


Variations in cost structures between 
various industries and sometimes even be- 
tween companies in the same industry are 
another reason why ability to pay must be 
considered in wage determination. Wages 
and salaries in some industries represent as 
much as 70 per cent of all costs. In other 
industries labor costs represent as little as 
10 or 15 per cent of total costs. Obviously, 
an identical wage increase will have differ- 
ing effects upon the total costs and the 
profits of different industries, depending 
upon the percentage of total repre- 
sented by labor costs. As an example, let 
us look at the effect of a ten-cent wage in- 
crease upon the local railway and bus in- 
dustry and the petroleum industry, based 
upon 1949 data for profits and 
hourly earnings. A ten-cent wage increase 
in the local railway and bus industry would 
have resulted in a 4.3 per cent increase in 
total costs. In the petroleum industry, a 
ten-cent wage increase would have caused 
an increase in total costs of only 0.9 per 
cent. The identical wage increase would, 
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costs 


average, 








therefore, increase total costs almost five 
times as much in the local railway and bus 
industry as it would have in the petroleum 
industry. This is due mainly to the simple 
fact that in the transit industry labor costs 
represent approximately 65 per cent of total 
costs, whereas labor costs in the petroleum 
industry account for*only about 20 per cent 
of total costs. 


Thus, we see that there are positive and 
compelling reasons why ability to pay must 
be considered in wage determination. To 
say that ability or inability to pay must be 
considered in wage determination certainly 
does not say that the financial condition 
of the employer should be the sole or com- 
pelling standard in wage determination. To 
date we have only said that it must be 
considered; later we shall discuss the 
weight which should be accorded the criter- 
ion of ability to pay. 


Ability to Pay— 
Sole Determinant 


It should be clear now that the one ex- 
treme view regarding ability to pay is com- 
pletely invalid and that ability to pay must 
be considered in wage determination. Of 
what validity is the other extreme view 
which may be taken—that ability. or in- 
ability to pay should be the sole determin- 
ant of wages? Actually, more attention has 
been focused upon this aspect of the ability- 
to-pay problem than all others combined. 
We might assume from this that this is the 
most frequently assumed position, but actu- 
ally it is probably the least assumed posi- 
tion. This paradox—seldom if ever used, 
yet widely discussed—is due to the fact 
that two somewhat similar yet significantly 
different views are quite frequently adopted 
in collective bargaining. These are: 


(1) Inability. An employer may take the 
attitude that he simply does not have the 
money and cannot pay the requested level 
of wages. Here the employer is merely 
saying that in that particular year he can- 
not grant the requested iricrease. He is 
not saying that ability to pay is, or should 
be, the sole determinant of wages. 


(2) Ability. A union may take the posi- 
tion that when an employer has the ability 
to pay wage increases greater than those 
indicated by other factors, he should always 
pay the greater amount made possible by 
such ability to pay. In effect, this argu- 
ment says that ability to pay is always a 
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compelling consideration, but inability to 
pay is never relevant. 
Much has been written describing in 


great detail the reasons why the employer’s 
financial condition cannot be the sole deter- 
minant of wages. The principal reasons 
advanced are briefly indicated as follows: 


(1) Wages would become the residual 
element in income distribution, and em- 
ployees rather than the employers would 
become the risk bearers in the economy. 


(2) Inefficient firms would not be forced 
out of business; the wages of their em- 
ployees would be lowered instead. 


(3) An improper allocation of the re- 
sources of the economy would result from 
the fact that inefficient producers would 
remain in business almost indefinitely. 


(4) Management initiative would be de 
stroyed. There would be no incentive for 
the employer to increase the efficiency of 
operation, because wages rather than profits 
would vary with changes in the efficiency 
of operation. 

(5) Similarly, there would be no incentive 
for plant improvements or technological 
innovations. 


(6) Wages would not be related in any 
way to such factors as skill, effort, cost of 
living, comparative wage movements, his- 
torical wage differentials, etc. 


(7) Some labor groups would become 
extremely dissatisfied with, and would rebel 
against, such a system. 


(8) Such a system would destroy the 
present system of prices and investment. 


(9) We may safely say from this listing 
that basing wages solely upon ability to 
pay would result in a complete destruction 
of the free-enterprise system. 


(10) In addition it would require 100 per 
cent perfect prognostication of future profits 
at each company, since the wages would be 
paid during a future period and must, there- 
fore, be set according to the profits of that 


period. 


Proper Role of Ability to Pay 


We see then that ability or inability to 
pay cannot be the sole determinant of 
wages just as we saw earlier that ability 
to pay could not be ignored in wage deter- 
mination. In other words, ability to pay 
must be considered in wage determination 
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but cannot be the sole consideration. The to pay under various combinations of em- 
weight which should be accorded the finan- ployer’ and employee “well-being.” These 
cial condition of the employer must there- charts merely illustrate what is meant by 
fore be somewhere between these two the “relative well-being” of the employer 
extremes of all or none. The question is, and the employees in the proposition sug- 
Where? It is suggested that the answer to gested above. Do not infer from the charts 
this question 1s found in the following that the relevance of ability to pay can be 
proposition: the weight which should properly measured by applying any formula or other 
be given to the criterion of ability to pay ills Mile . 

depends upon the relative well-being of the le Sih ici aaa 

employer and the employees. Under this Actually the determination of the ability 
proposition, ability to pay would receive 
little weight where the company’s profits jective and difficult. We have alrea: 
are moderate or reasonable and where the difficulty involved in determining the 
concomitantly the employees enjoy very employer’s financial condition. Equally dif- 
high levels of wages and benefits. By the ficult would be the determination of the 
same token, ability to pay would receive comparative level of employees’ wages. 
great weight where an employer's profits Even after these difficult factors have been 
are very high and the employees’ wages determined, we then have the subjectivity 
and benefits are substandard. The weight of interpreting what relative well-being of 
to be accorded inability to pay can similarly the employees and the employer are, what 
be judged by this proposition. Such inability weight should be accorded ability or inability 
to pay should have very great weight or to pay in view of the relative well-being 
be a compelling consideration where the of employer and employees in accordance 
employer has and will likely continue to with our proposition and, finally, the transla- 
the em- tion of this weight into specific wage 


o pay under this proposition is both sub- 


ly noted 


suffer heavy losses and. where 

ployees enjoy favorable wages and benefits. 

Likewise, inability to pay would be small _ relevant criteria. 

justification for opposing wage increases Thie «i ao . 

ju — or OM . - Chis picture is further complicated by the 
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wy ° a t] “that fact that within the framework of our prop- 
ape sses or a return less than tha we . or 

, Al 4 ‘ss + : slate a * ” osition, the weight to be accorded ability 

desired by the owner, when a e same er 

we 92 * th to pay may be tempered by the specific cir- 


adjustments, taking into consideration other 


ime the employees’ wages are clearly sub- . , 
time : pays wage? ate © y cumstances surrounding each situation. 
standard. ° 2 ‘ 
oancas Probably the most significant tempering 
This proposition may be more clearly factor is the competitive nature of the em- 


seen by the above charts, which illustrate ployer. Where an employer is in a strongly 
in graphic form the weight which would be competitive situation, ability or inability to 
accorded (1) ability to pay and (2) inability pay is probably granted even more weight 
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than it would be under identical conditions 
in industries where competition is less 
fierce, for the union is constantly aware 
that wage raises made irrespective of ability 
to pay will likely mean unemployment or 
underemployment for their members. The 
employer in a highly competitive industry 
is keenly aware of the fact that a disad- 
vantageous wage-cost structure places him 
at a competitive handicap which jeopardizes 
his very existence as a going concern. An 
employer who is in a monopolistic or 
ologopolistic position may manipulate prices 
and production (more or less) in such a 
way as to maximize profits, with any rea- 
sonable wage structure. Accordingly, ability 
to pay and, even more so, inability to pay 
are less significant considerations under 
these circumstances. Where the employer 
is a public utility, different factors must 
be considered. Here the public has a vital 
interest in the prices charged and the serv- 
ice offered by the employer and the em- 
ployer may not, generally, freely manipulate 
his prices and production to offset the 
effects of a wage increase. Inability to pay 
is especially relevant here. 

In addition to the competitive nature of 
the employer, there are a number of factors 
which may, in one way or another, temper 
the weight accorded the criterion of ability 
to pay. To illustrate how varied these con- 
ditions may be, let us look at the situation 
in the railroad industry. Typically, ability 
or inability to pay has, historically, received 
less weight in this industry than in most 
other industries because of the following 
conditions: 

(1) The railroad industry is character- 
ized by industry-wide bargaining. 

(2) Wage rates in the railroad industry 
have tended toward uniformity. 

(3) All railroads are under a 
administrative agency—the Interstate Com- 
merce Commission—which sets the rates 
of fare for all carriers and which also, by 
its administrative and operational rules, has 
attempted to make the railroad industry an 
economic entity. 


common 


(4) Integrated and interlocking owner- 
ship of companies characterizes the rail- 
road industry. 

(5) From an operational point of view, 
the railroads may be regarded as an entity; 
they operate over each others’ roads, they 
pool their cars and other equipment, etc. 

(6) Until recent years, the railroads had 
been for many years in a strong monopo- 
listic position. 

(7) The Interstate Commerce Commis- 
sion has proven itself willing to grant fare 
increases when and in the amount needed. 

(8) The product of the 
industry permits most fare adjustments 
without loss of volume of business. The 
industry provides a (transportation) service. 
The cost of this service generally represents 
a very small portion of the total cost of the 
product transported. Thus, increased costs 
of transportation have little effect upon the 
price and volume of sales of the products 


nature of the 


transported. 

Thus, the circumstances surrounding each 
situation influence the weight accorded the 
criterion of ability to pay under our propo- 
sition. As a result, the weight accorded to 
ability to pay in wage determination varies 
with the relative well-being of the em- 
ployees and the employer. Inherent in this 
proposition is (1) that ability or inability 
to pay has been proven and (2) the con- 
sideration of other relevant standards such 
as comparative wage levels and wage move- 


ments, trends in the cost of living, pro- 
ductivity trends, budgetary requirements, 
etc. Therefore, ability to pay is not the 


determinant of wage, but rather 
determinant of wages under free collective 
bargaining which, when carefully considered 
in the light of the circumstances of each 
situation and in conjunction with other 
relevant determinants, must be used in fix- 
ing wages if there is to be equity, and it 
can be used to indicate the area of reason- 
ableness within which equitable wages may 


be set. [The End] 
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THE NEED FOR PRICE STABILIZATION 


“Right now, even though no bombs are 
falling on us here in America, we are, in 
fact, engaged in a war for survival. We 
used to call it a cold war, until it got hot 
in Korea. But cold or hot, it is a war 
between two diametrically opposed theories 
of civilization and human conduct—and it 
is being fought in one way or another all 
over this world ... for keeps. If we can 
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demonstrate in these next few years that 
we have the strength in being and the 
capacity on hand to defend freedom against 
any challenge, I think only then will we be 
able to regard our freedom as really safe. 
For we will then have’ demonstrated that 
we have the strength of will to maintain 
freedom.”—Roger L. Putnam, Economic 
Stabilization Administrator. 
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Wage Stabilization 
in the Construction Industry 





By RUSSELL E. COOLEY 





WAGES IN THE CONSTRUCTION INDUSTRY FOLLOW THE “AREA” 
‘PATTERN, WHICH, UNDER THE COMMISSION, GIVES IT MORE 
LEEWAY THAN OTHER INDUSTRY HAS UNDER BOARD REGULATIONS 





HE RULES which govern the stabiliza- 
tion of wages in most of the industries 
of the United States today do not apply 
to the building and construction industry. 
That industry has its own set of rules and 
a special commission to administer them. 
In June of 1951 the Wage Stabilization 
3oard, in conjunction with the Secretary of 
Labor, issued General Wage Regulation 12 
which established a 12-man commission to 
be known as the “Construction Industry 
Stabilization Commission.” The Secretary 
of Labor was included in this action for 
two reasons: (1) the Davis-Bacon Act which 
empowers the Secretary of Labor to estab- 
lish minimum wages to be paid on federal 
construction projects was left operational 
and unmodified by the Defense Production 
Act of 1950 under which wage controls were 
established and (2) the files of the Davis- 
Bacon section of the Department of Labor 
on wage rates in the construction industry 
are the most comprehensive in the country. 
Under General Wage Regulation 12 the 
Construction Industry Stabilization Com- 
mission was given power to act for the 
Wage Stabilization Board in the stabiliza- 
tion of wages of the laborers and mechanics 
of the building and construction industry. 
The commission’s jurisdiction was spelled 
out to include only the laborers and me- 
chanics of the industry—normally a highly 
unionized group in a field where the American 
Federation of Labor’s building trades unions 
reign supreme. 
The commission was established at Wash- 
ington, and concurrently with its establish- 
ment, all other branches of the Wage 
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Stabilization Board and its agents, the local 
wage and hour offices throughout the country, 
were instructed to stop handling construc- 
tion cases and to refer all such cases and 
inquiries regarding the industry to the com- 
mission at Washington. This instruction 
has not always been followed to the letter, 
and occasionally the commission learns of 
cases where some contractor or wnion in 
the construction field has been told by a 
local government representative that he can 
or cannot do this or that—referring to the 
rules of the parent Wage Stabilization 
Board, rules which do not and have not 
applied to the construction industry since 
June of 1951. 

On July 26, 1951, the Construction In- 
dustry Stabilization Commission issued its 
Regulation No. 1. 

Regulation 1 spells out rather completely 
a whole theory of stabilization of wages 
and working conditions along area lines. 
With its two subsequent amendments and 
a few bulletins and releases by the commission, 
Regulation 1 is the bible for the contractor 
or union representative in the construction 
industry insofar as the stabilization of wages 
of laborers and mechanics is concerned. 


The area theory of stabilization adopted 
by the construction commission represents 
the recognition of the peculiar problems and 
realities of the construction industry. During 
the early months of stabilization when the 
rules of the Wage Stabilization Board were 
operative in the construction field, almost 
nightmarish situations arose when attempts 
were made to apply the complicated for- 
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mulas intended for industrial-type operations 
to the city-, county-, state-wide, multiem- 
ployer, multiunion bargaining of the con- 
struction field. How, for instance, can you 
take the average straight-time hourly earn- 
ings of 25 to 50 classifications of operating 
engineers, employed on hundreds of projects 
by dozens or more employers over a city 
or state, and come up with anything mean- 
ingful on which to compute a 10 per cent 
increase? This, in an industry where the 
number of employees in each classification 
is constantly changing and the ratios be- 
tween classifications shifting, created prob- 
lems without end. 


It could and did result in cases like this: 
Firm A, because they had a high ratio of 
low-paid classifications on their payroll dur- 
ing the critical, base payroll period in 1950, 
with a resulting low, average hourly rate, 
could not bring their employees quite up to 
the rates adopted by Firm’ B which had a 
higher ratio of higher-paid men on their 
payroll on the base date. Thus, in an in- 
dustry traditionally characterized by city- 
wide and county-wide bargaining and wage 
rates, a staggering of wage rates for the 
same type of workers was being forced by 
law, a situation most unstabilizing in itself. 

How employers and unions met these 
problems last spring before the Construction 
Industry Stabilization Commission was 
created and the rules changed is a manifold 
and little-known story. Although it was 
contrary to the intent and letter of Regu- 
lation 6 of the Wage Stabilization Board, 
many groups simply increased every classi- 
fication of worker by 10 per cent and ignored 
the complicated averaging formula. Others 
applied the formula according to their own 
interpretation (and sometimes on the advice 
of some also understandably-confused gov- 
ernment field representatives) and came up 
with some rare results. All of these in- 
creases were supposed to be reported to the 
Wage Stabilization Board on Form 6a. 
Surveys have shown that a large proportion 
of increases were never reported. Many 
such reports covering increases in the con- 


struction industry simply gathered dust in 
the field offices, and when the construction 
commission was created, they were sent to 
it. There they continued to gather dust. 
The commission has recognized quite prop- 
erly that these reports are virtually useless 
as far as the construction industry is con- 
cerned. 

Recognizing the plight of both employers 
and union representatives during the early 
months of stabilization, the construction 
commission has subsequently resolved by 
formal action that increasing each classifica- 
tion of worker by 10 per cent during the 
period when General Wage Regulation 6 
was effective in the industry shall not be 
regarded as a violation of the stabilization 
regulations.* It has thus extended an ex 
post facto acceptance to a practice which 
no doubt had wide application in the con- 
struction industry last spring. 

So much for the early period and the 
transition from control under the regula- 
tions of the Wage Stabilization Board to the 
formation of the Construction Industry 
Stabilization Commission and the issuance 
of its regulations. 

As stated earlier, the commission adopted 
in its Regulation 1 a theory of stabilization 
along area lines. It recognizes “area rates” 
and “area practices.” Once an “area” rate 
is established (whether by preapproval under 
Regulation 1 or by formal decision of the 
commission) any employer doing work in 
the area may raise his wages to that area 
rate. He can come all the way up to it or 
part of the way up to it. He can do this 
even though it may give some or all of his 
employees a raise of far more than 10 per 
cent. And he can do it without getting any 
approval from the commission or any other 
government agency and without making any 
kind of report. Notice that the regulation 
says “any” employer and applies to all em- 
ployers whether union or nonunion and 
regardless of whether the employer is a 
party to the local collective bargaining 
agreement or not. 

Area rates are determined in three ways: 

Under Regulation 1 the rate actually and 
legally paid on July 26, 1951, “under the 
terms of the local collective bargaining 
agreement, negotiated by the customary 
parties in accordance with customary prac- 
tice in the area” is automatically recognized 
as the area rate. This is known as a “pre- 
approved” area rate in contrast with area 
rates set by formal action of the commis- 





* Minutes of commission meeting of July 23, 
1951. 
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On March 13, 1951, the Wage 
Stabilization Board announced ap- 
proval of a Construction Industry 
Stabilization Commission proposal 
that henceforth the commission will, 
as a normal rule, approve increases 
of up to 15 cents per hour over the 
10 per cent on the June 24, 1950 
rate which was permitted under its 
old formula. At the same time the 
board announced approval of a new 
commission policy which will permit 
an additional amount up to 7 
cents per hour to be paid by em- 
ployérs into welfare funds. As here- 
tofore, all increases in wage rates in 
the construction industry including 
those within the new formula must 
be approved by the commission prior 
to being put into effect. The com- 
mission will continue to consider re- 
quests for approval of wage changes 
in excess of the new formula, but 
such requests must be individually 
justified by the petitioners and will 
be considered by the commission on 
a case-by-case basis. The new pol- 
icies with regard to wages and wel- 
fare plans are to remain effective 
until January 1, 1953. 





sion. Thus, in the absence of a decision 
by the commission, the union rate for, let us 
say, carpenters is recognized as the legal 
area rate in the area for which the car- 
penters usually bargain and over which the 
local union asserts jurisdiction. This is true 
in all areas, even those where only a rela- 
tively small ratio of the carpenters may be 
members of the union and receive union 
wages. Actually, of course, in most areas 
of the country, union workmen predominate 
in the building trades, and the union rate 
is overwhelmingly the prevailing rate. 

A second type of area rate is recognized 
by Regulation 1 in areas where there is no 
collective bargaining. Here the area rate 
is stated to be the rate which was “actually 
prevailing” on July 26, 1951, and which was 
legal at that time. Each employer is left 
to decide for himself what rate was actually 
prevailing, but he may ask the commission 
for help if he is unable to determine for 
himself. 
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A third type of area rate is a rate set by 
formal action of the commission in a deci- 
sion, designated as such, and published (in 
the Federal Register). 

In establishing area rates in the above 
manner, the commission took a realistic step 
toward placing a broad ceiling over wages 
in each area. It adopted union scales where 
they existed because in a vast majority of 
areas they were the prevailing rates. To 
have adopted rates less than those legally 
paid under collective bargaining agreements 
would have meant either a rollback in 
wages or the recognition of two or more 
sets of wages in a single area, which would 
have been contrary to the theory of area 
stabilization. The commission was obviously 
physically unable in one grand gesture to 
establish area rates for every area in the 
country. It had to adopt some existing 
guidelines if stabilization in the construction 
industry was not to fail through the enormity 
of its own weight. 

In the same way that it recognizes area 
rates of wages and permits any employer 
in the area to come up to them, the com- 
mission recognizes “area practices” in con- 
nection with such things as travel pay, 
overtime rates, holiday pay, etc. Here, as 
in the matter of wages, any employer may 
pay his employees in accordance with the 
practice in the area for the craft involved, 
and he may do so without getting approval 
from the commission. The determination 
of “area practice” follows the same pattern 
as for wages, and the terms of appropriate, 
local collective bargaining agreements gov- 
ern in the absence of a commission decision. 
Commission approval is required only when 
a contractor wants to pay his men in excess 
of the area practice, or when the parties 
who customarily establish area practice wish 
to change that practice upward. 

Generally, it may be said that the com- 
mission’s regulations are very favorable to 
nonunion contractors and other groups who 
traditionally have received wages less than 
the union scale. Whereas the union em- 
ployee in the building trades is limited in his 
increase to whatever amount may be ap- 
proved by the construction commission, the 
nonunion contractor who has always paid 
below the union scale may find hirnself with 
a free hand to raise his employees often and 


in relatively large amounts so long as he 
stays below the current area rate. 
After establishing the various types of 


area rates by Regulation 1, the commission 
examined the old General Wage Regulation 


6 wage formula which it had inherited from 
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the Wage Stabilization Board. Foy a while 
it operated under that formula and added 
10 per cent to the January 15, 1950 rate 
when computing allowable increases, per- 
mitting greater increases only on a special 
showing of hardship or inequity. Then on 
August 31, 1951, it issued a press release 
in which it moved the base date for com- 
puting increases in the construction industry 
up from January 15 to June 24, 1950. 

This change in the base date was adopted 
to equalize the base date in the construction 
industry with the base date applicable to 
other industries. Bargaining in the con- 
struction industry is traditionally done in 
the late fall or the early spring, and a new 
rate arrived at in the fall does not become 
effective until the beginning of the spring 
building season. An overwhelming pre- 
ponderance of collective bargaining agree- 
ments in the construction industry expire 
between February and July. Construction 
unions therefore claimed with some justifi- 
cation that the January 15, 1950 base date 
was unfair to them, since in almost every 
case it applied to a rate which on the base 
date was already from six to 11 months old. 
Many of the rates in effect on January 15, 
1950, in the construction industry had been 
bargained for in the fall of 1948 and were 
to become effective in the spring of 1949 
and run until the spring of 1950, 

This change in the base date by the com- 
mission has permitted many additional wege 
increases to be approved, removing many 
of the inequities which existed under the 
old base-date formula. 

Under the new base-date formula the 
commission continues to consider petitions 
requesting approval of wage increases in 
excess of that formula. These are handled 
on a case-by-case basis, with the petitioning 
parties required to make their own cases 
on the grounds of inequity, inability to get 
manpower, etc. 

The commission is currently considering 
what its new wage formula will be for the 
coming year. Because it does not recognize, 
as such, automatic cost-of-living escalation, 
the commission must change its standard 
for approving increases to take into account 


the recent cost-of-living increases. While at 
the time of this writing commission policy 
is not crystalized, it would be a fairly safe 
bet to predict that its 1952 wage formula 
will emerge as a straight across-the-board 
increase of from 10 to 15 cents per hour. 
This amount, of course, will be in addition 
to the 10 per cent on the June 24, 1950 
rate which was approvable under its 1951 
policy. The commission is also expected to 
adopt a policy with respect to welfare 
plans in the construction industry. 

Insofar as its general policies are con- 
cerned as shown by its actions to date, it 
may be said that the commission has been 
reluctant to approve innovations in an area, 
has been reasonably amenable to the exten- 
sion within an area of practices already 
rooted there and has resisted the expansion 
of practices from one area to another where 
they did not previously exist. 

In contrast to the voluminous regulations 
of the Wage Stabilization Board, the regu- 
lations of the Construction Industry Stabili- 
zation Commission are the soul of brevity. 
The commission has no “cost-of-living” 
rules, no “productivity” rules, no “merit” 
increase rules, etc., and those of the Wage 
Stabilization Board do not, I repeat, do not, 
apply to the employees over which the com- 
mission has jurisdiction. 

The commission does not operate as an 
enforcement agency in the construction in- 
dustry. The enforcement of wage. stabiliza- 
tion in the construction industry as well as 
all other industry is carried out by the 
enforcement commission of the Wage Stabi- 
lization Board. 

The commission presents a unique study 
of an expert tripartite panel operating in a 
special field. Through its understanding of 
the construction industry it has been able 


to formulate special rules to fit special 
situations. As in the last war when stabili- 
zation of the construction industry was 


assigned to a special Wage Adjustment 
Board of the Department of Labor, the 
results to the public, the industry, and to 
the wage stabilization program are likely 


to be good. [The End] 





PREDICT HIGHER CAPITAL 


American business is planning to spend 
$24.1 billion in 1952 for new plant and 
equipment, according to the latest survey 
of capital outlays made public by the Secu- 
rities and Exchange Commission and the 
Department of Commerce. This total ex- 
ceeds the previous high in 1951 by 4 per 
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cent in dollars and by almost as much in 
physica! volume terms. Capital expendi- 
tures in 1951 were $23.3 billion. The sur- 
vey also disclosed that businessmen expect 
a sales increase in 1952. Manufacturers and 
durable goods industries expect their sales 
to rise about 5 per cent. 
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Organized Labor in Hawaii 


By MARK PERLMAN 





THE HISTORY OF LABOR 


IN HAWAII IS THE STORY OF ORIENTALS 


BECOMING OCCIDENTALIZED AND OF THE SUCCESSES AND FAILURES 
4 
OF WORKING PEOPLE IN TRYING TO ACHIEVE COMMON JOB SECURITY 





HE DEVELOPMENT of unionism in 

Hawaii provides a series of touchstones 
that illustrate the Americanization process 
at work. Too often students of social move- 
ments are tempted to employ a “scandal 
theory of history” which makes some per- 
son or abstract class the social villian intent 
upon denying justice and economic dignity 
to the poor, the needy or the deserving. 
In Hawaii such a theory is not tenable. 
The coming of unionism (organic self- 
government amongst workmen) was delayed 
in the case of Hawaii, and still lacks some 
of its normal roots, because the laborers, 
themselves, had to be “re-educated” or 
alerted to the possibilities of certain Amer- 
ican institutions. 

The employers, it is true, did not en- 
courage new unions, but their opposition 
(so frequently stressed by some who profess 
to see evil intent) was neither unusual nor 


was it brutal. Employers rarely have 
greeted union business agents with un- 
feigned enthusiasm; but in Hawaii there 


is little evidence of the organized brutality 
that characterized the unionization of such 
industries as steel, rubber and automobiles. 
Instead, the history of Hawaiian labor is 
the story of different racial groups at- 
tracted to a new country and a new culture 
by economic prosperity. More precisely, it 
is largely the panorama of Orientals becom- 
ing occidentalized, of the weakening of old 
cultural ties and of the infusion of American 
traditions. 

The evolution of this labor movement is 
not the story of a “wave of the future” 
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which swept on its crest a “superior or 
more productive class.” It is merely the 
recital of trial-and-error experiments, of 
growth and retrenchment and of the suc- 
cesses and the failures of working people 
in trying to subordinate their differences 
to achieve common job security. 

The laboring population of Hawaii stems 
from four sources: the Orient; the Islands 
themselves; the mainland (including Puerto 
Rico); and Europe. Numerically, the first 
has tended to be the most important, 
although the economy has been dominated 
by the United States’ market. Generally, 
most of the Oriental labor originally came 
as unskilled field hands, and most of the 
Americans and Europeans in a more skilled 
capacity; but these are by no means perfect 
summaries, for there are records of the 
importation of American, German and Nor- 
wegians as field hands. As a rule, however, 
the North Europeans and the Americans 
have refused the less-skilled jobs and have 
soon moved tothe cities or left the Islands. 
There has also been a history of Puerto 
Rican immigration, but it has not played 
an important role in the history of Hawaiian 
labor. 

The waves of Oriental and Portuguese 
immigration can be seen in the table on page 
264. Generally, the Chinese era was in the 
“early eighties”; the Portuguese in the “mid- 
eighties”; the Japanese from around 1890 
until the conclusion of the Gentlemen’s 
Agreement of 1907; and the Filipinos dur- 
ing and after World War I. The original 
Hawaiians, of Polynesian ancestry, have 
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intermarried many of the immigrant peoples 
and have steadily declined both in numbers 
and in industrial-labor importance. 

Skilled labor from the mainland was 
largely transient. When business activity, 
particularly building construction, was great, 
artisans made the westward journey. When 
the “booms” passed, most of this group of 
labor tended to return to California in quest 
of further employment. 

The Oriental groups have, in the course 
of their residence in the Islands, tended to 
move off the plantations into the urban 
centers. In this manner there is what one 
author calls “an ecological succession of 
jobs,” with one group replacing another 
as the holders of the lower-paid unskilled 
jobs. Each group seems to have ascended 
the social ladder as it has achieved a form 
of “residence-seniority,” in truth a con- 
comitant of becoming “Americanized.” Even 
in the urban centers this process of graduat- 
ing to better positions has gone on and has 
been aided by the expansion of the local 
economy. The threat to the existing job- 


order occasioned by this process has been 
repeatedly made evident by laboring groups 
intent on keeping “cheap labor” out of their 
trades. Traditionally, one of the prime 
purposes of a labor union has been to 
eliminate the cut-rate workers who threaten 


to destroy the living standards of the 
regular tradesmen by underselling them. 
Organizations intended to eliminate Ori- 


ental competition, in particular, have flour- 
ished at times, but the mere handful of. 
Caucasian labor seems to have been power- 
less in the long run to hold back the suc- 
cessive waves of Oriental groups. 

Yet, within the general ranks of Oriental 
(and other) field labor, similar moves were 
made to minimize the effects of international 
The antipathies be- 
Japanese, Portuguese 


group competition. 
tween Chinese and 
and Japanese, Japanese and Puerto Rican, 
and Japanese and Filipinos are historically 
Many of these immigrant groups 
about 


evident. 
contained for 
half of the Japanese came from southern 
Honshu, 25 


subgroups; instance, 


5 per cent from Kyushu and 14 
per cent from Okinawa (which some of the 


others did not consider as being part of 
Japan). The Filipinos (the Tagalogs, the 
Visayans and the Ilocanos) came from 


three separate provinces, each with its own 
dialect and customs. The Portuguese came 
from the Azores and from the island of 
Madeira. Thus, in some instances it is an 
oversimplification to describe these immi- 
grants in national categories; particularly 
since several of the subgroups harbor bitter 


resentments against others. 


- MALE POPULATION OF HAWAIIAN ISLANDS BY ETHNIC GROUP 


(in thousands) 














1866 1872 1878 1884 1890 1896 1900 1910 1920 1930 
Hawaiian 333° 263 234 213 18.3 mS. 196 234° 128 163 
Part Hawaiian 8 1.2 1.7 2.1 A 4.2 Category discontinued 
Caucasian-Hawaiian 3.6 4.4 5.5 7.8 
Asiatic-Hawaiian 1.4 1.8 3.5 6.2 
Portuguese 4 4 5.5 6.9 8.2 98 ris hee 839 
Puerto Rican 2.9 3.1 3.6 
Spanish 1.1 1.3 0.6 
“Other Caucasian” 1.5 1.7 2.3 4.0 4.0 4.5 Sa 3. . 22 .2a6 
Chinese 1.1 1.9 SS: HZ. ta. Ft - 28 3] 16.2 16.6 
Japanese A 02° 192 WS. BAB : 62a: 758 
Korean 3.9 3.4 4.0 
Filipino ae >: OF: - See 
All Other ; 8 4 5 1.0 0.8 0.8 0.4 0.6 0.4 0.4 
Total 44. °S317 341 |0SES. SBT O72S. (1064  F23.1 . 15h1 - 22ze 
Source: Romanzo Adams, The Peoples of Hawaii (Honolulu, Institute of Pacific 


Relations, 1933), pp. 8-9. 
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When they moved to the towns, the 
Chinese tended to become small (and later 
large) shopkeepers; the Portuguese, stone 
masons, typographers and other artisans. 
The Japanese entered all occupations, in 
particular the tradesmen’s ranks. 

In the case of the Japanese and the 
Portuguese groups, the “national” com- 
munities maintained a social hegemony. 
The Japanese community ran several lan- 
guage schools, which instilled in its youth 
a group-consciousness, a respect for the 
educational process and a tradition for self- 
discipline. The Portuguese laborers formed 
“friendly” or mutual-benefit societies, which 
instilled regard for old-country customs and 
provided economic aid for the members and 
their families in times of distress or death. 
In all, there were at the turn of the century 
_six Portuguese societies; four were in Hono- 
lulu and two had branches in Hilo. 


The Preannexation Scene 


The development of a 
force composed largely of nonnatives is 
first to be found in the 1850 legislation 
which legalized the enforceability of labor 
contracts negotiated overseas. Thus, a for- 
eign laborer who agreed in his home country 
to work for a period up to ten years for 
an employer in Hawaii was bound to work 
that period and could be punished if he 
broke the contract unilaterally. Notwith- 
standing a certain confusion, these contracts 
were not terms of slavery, nor were they 
unusual. In fact, this method is one which 
many “new” countries, including the con- 
tinental United States, have employed to get 
a labor force. (It is a little-publicized fact 
that over half the people in the American 
colonies in 1776 had at one time been inden- 
tured servants or were the descendants of 
such labor.) 

The legality of these enforceable labor 
contracts was eventually challenged in the 
Hawaiian courts, but it was held that 
freedom of contract prevailed so long as 
fraud was not evident. After 1872 the 
Hawaiian Government provided that the 
contracts be negotiated (signed) before a 
representative of the Hawaiian Government, 
who was to make sure that the parties un- 
derstood the terms. These contracts were 
personal bonds between two individuals, 
and in the event of the employer’s death, 
the employee could not be automatically 
transferred with the estate. The employee 
could “buy out” by repaying the employer 
a portion of the transportation cost. A 
system of fines and imprisonment was out- 
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lined for employee-violations of the con- 
tract in lieu of extending the period of 
“indenture.” In 1876 a nine-hour day law 
for contract laborers was passed, and about 
14 years later a statutory sanitary code was 
adopted by the government. 


When Hawaii was annexed to the United 
States in 1898, the penal clauses of the 
contract-labor laws became unenforceable 
and illegal., These laws, which had by that 
time an undeservedly bad reputation, suc- 
ceeded in their purpose; between 1864 and 
1886, 46,214 contract laborers, half of which 
were Chinese, were brought to the Hawaiian 
archipelago. 


The more trained the 
became, the more valuable they were. Thus, 
it was not in the employer’s interest either 
to mistreat or unduly to irritate them. The 
cost of importation was sizeable, and every 
employer was alert to the possibility of 
having his importees “reship” with him on a 
day-labor basis once their period of service 
was fulfilled. Almost half (45 per cent) of 
the 23,000 field hands in Hawaii in 1897 were 
day-men, and the managers were aware of 
the significance of this fact. It is probable 
that many of the contractees preferred (as 
did their counterparts in the American 
colonies a century before) to come as “in- 
dentures,” since they were traveling to a 
strange land without contacts or prospects. 
A contract promised them a f 


contract laborers 


measure of 
security while they got their bearings, and 


at the same time furnished them the not 
insignificant cost of transportation. Fur- 
thermore, at the termination date, they 


were given their earnings and usually the 
prospect of continued employment. What- 
ever were the new conditions, they seemed 
to have compared favorably with those they 
would have faced if they had remained in 
their homelands. 

The first contract laborers were Chinese 
and were brought in small numbers from 
1852 to 1864, after which time they entered 
freely until the mid-1880’s. The govern- 
ment tried to encourage the bringing of 
contract Portuguese, and although some 
success was registered, it did not, by and 
large, develop into the envisioned mass 
movement; the costs per immigrant were 
higher than for Asiatics, and the Portuguese 
insisted upon bringing their families who 
were “nonworkers” in the eyes of the 
planters. Some South Sea Islanders (Ka- 
nakas) were also introduced, but they did 
not prove successful and had to be returned 
to their homes. We have earlier noted the 
minor immigration (mostly as contract 
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laborers) of Germans, Norwegians and some 
Americans. The Hawaiian Government 
actually preferred this Caucasian type and 
subsidized it, but the importees were dis- 
satisfied and did not stay. Furthermore, 
their disparagement gave the system a bad 
name in the United States. The Japanese 
importees were handled with particular con- 
sideration, since they, alone, of the immi- 
grants had a strong home government inter- 
ested in their welfare. In 1886 a treaty was 
signed with the Japanese Imperial Govern- 
ment, setting up labor standards for that 
country’s nationals. It limited the contract 
period to three years. 


The point should be emphasized that to 
most immigrants Hawaii was a land of vir- 
tually unlimited opportunities. For instance, 
one writer commented in 1903: “As a Japa- 
nese can save as much from his wages in 
a year in Hawaii as in the better part of a 
lifetime in some of the* rural districts of 
his own country the voluntary labor 
supply from Japan has naturally filled the 
market. .’ Thus, while compared to 
the standards of living of their descend- 
ants these contractees lived pretty miserable 
lives, such a comparison is not necessarily 
adequate. 


By the mid-eighties the presence of a 
large number of Chinese (approximately 
one fourth of the total population) made the 
Hawaiian Government somewhat uneasy. 
While the planters liked the Chinese, who 
seemed to be good laborers, authorities grew 
fearful of having such a large alien element. 
In 1883 the government, over the overt 
opposition of the planters, ordered that no 
more than 600 Chinese be allowed to enter 
in any consecutive three-month period, and 
then on only one of two registered steam- 
ship lines. This statutory control was fur- 
ther tightened in 1885. In 1886 an act 
excluding the entry of all nonprofessional 
or unskilled Chinese, except those who had 
already resided in the Islands (and their 
families), was passed. The legal Chinese 
immigration was thus all but stopped, and 
the planters turned to the Japanese for 
their supply of unskilled labor. 


The Japanese who settled at fisst on the 
plantations tended to move to the towns 
after their “service” was completed. They 
were more group-conscious than the Chinese, 
and there are reports of some fractiousness 
on their part; generally, however, they were 
hailed as willing workmen. It is interesting 
to note that some leading Hawaiian citizens 
viewed with favor the Imperial Japanese 
Government’s attempts to discipline the local 
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emigres, while others held that the same 
moves were nothing but “imperialism, pure 
and simple.” The evidence indicates that 
the Japanese contractees, while usually in- 
clined to listen to the imperial consul’s 
advice, did not feel bound by it. True, they 
had brought with them a consciousness of 
community, a realization of broad common 
interest, but also they were aware that they 
were not obliged to obey blindly. More- 
over, the new environment presented them 
with job problems and social relationships 
that they felt personally better equipped to 
handle than was, in their opinion, the repre- 
sentative of the Tokyo government. 


The Chinese, and later the Japanese, 
tended to move from the plantations into 
the towns as soon as the terms of the con- 
tracts were over. The presence of this 
labor reservoir contributed to the feelings of 
job insecurity which the already established 
tradesmen had. But unions, the traditional 
Anglo-Saxon remedial institution, did not 
develop widely. An exception was the ex- 
clusively Caucasian typographers’ chapel, 
founded in 1884. Most of the Caucasians 
were transients who chose to keep active 
membership in California union locals, so 
that when the vicissitudes of the business 
cycle were such that there was no work 
for them, they could return to mainland 
employment markets. 

The Orientals, particularly the Japanese, 
were very eager to learn skills and often 
paid the mainland artisans to show them 
various techniques. Once having learned 
how to perform a job, they often undersold 
their teachers, who were generally prone 
to an allegedly tropic-inspired indolence. 
The Orientals were frequently cited as poor 
workmen who turned out bad wares. This 
charge, if true (as it well might have been), 
served only to show that much of the skill 
normally exercised by fully-trained artisans 
was unnecessary, since the low-priced Ori- 
entals soon held most of the jobs. More- 
over, many white contractors hired the 
partly-trained Orientals at cut-rates and 
gave them sufficient Caucasian supervision 
to enable them to do first-class work. This 
latter practice was recognized for what it 
was, and one tradesman, when refusing to 
work side by side with any Orientals, was 
quoted as saying: “I won’t teach a man to 
cut my throat.” Yet, so numerous were the 
Orientals and so strong was their compe- 
tition that it is doubtful whether the Cau- 
casians could have stopped the shift in the 
ethnic character of the skilled labor force 
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even if the socio-legal atmosphere had been 
favorable to unionism; there is little doubt 
that it was not. 


Hawaii, USA 


The annexation brought a sharp increase 
in business activity to Hawaii. Between 
1896 and 1900 the population increased over 
31 per cent, and Honolulu was transformed 
from “a big, drowsy tropical town” to a 
“thriving modern city” with broadened 
streets, electric traction and “tall, stecl- 
framed business blocks of brick and gran-, 
ite.” This expansion was associated, of 
course, with large investments of capital 
and the need for a large labor force. 


The “boom” broke, however, in 1901-1902, 
and employment became hard to find. Many 
Caucasian tradesmen returned to their main- 
land homes and blamed the Oriental cheap- 
labor competition as the cause of their 
failure. The following information was pre- 
sented as illustrative of the contraction of 
the economy by the United States Com- 
missioner of Labor in his 1902 Report on 
Hawaii, page 101: 


White Mechanics Employed in Eight Iden- 
tical Establishments in the Building Trades 
in Honolulu—1900, 1901 and 1902 


1900-01 1902 Decrease 

Bricklayers -....... Ill 11 
Carpenters 5 iho ee cae 32 21 
Masons .... a 2 35 
Painters ’ ij ee 15 3 
Plasterers 9 2 7 
Plumbers 16 5 11 

Total 134 56 88 


As is typical of American labor, this de- 
crease in the ranks of the employed (level 
of employment) was not accompanied by 
a decline in the wage rate demanded by 
unionized labor. Thus, the Orientals and 
Portuguese, who were willing to work at 
lower rates, became even more a competi- 
tive menace than formerly. It is interesting 
to note that the plantation operators agi- 
tated during this period for permission to 
import more Chinese labor, because, as they 
noted, the presently established Orientals 
were “adopting American ways” and were 
insisting on higher wage rates. 

We find in certain urban centers an 
appearance of trade unionism in order to 
ration the limited job opportunity and to 
prevent further “dilution of the trades” by 
“outsiders.” The Portuguese were encour- 
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aged, for the greater part, to join these 
unions, although there seems to have been 
some question whether they, as “Southern 
Europeans,” were qualified. The table on 
the next page gives some indication of the 
type of craft union which appeared and 
shows the short duration of their existence. 


The skilled Caucasian workers of Hilo 
(about half of whom were Portuguese) 
formed in 1903 the Federation of Allied 
Trades of Hilo, the actual purpose of which 
was anti-Oriental in nature. The members 
lobbied successfully for a law which pro- 
hibited the employment of aliens on public 
projects. After attaining this objective the 
federation reorganized; four union locals 
were chartered by their respective AFL 
internationals (Carpenters, Longshoremen, 
Painters and Teamsters), and in addition 
the AFL issued two federal charters. .These 
six organizations did not develop much 
influence, and litthe was heard from them 
again. 

While the conflict of interest between 
unionized labor and cost-conscious employ- 
ers greatly hindered the development of 
unionism, the fundamental difficulty was the 
inability of these organizations to deal ade- 
quately with the Oriental competition. In 
the words of a leading writer on the subject 
of labor history: “The problem of assimi- 
lation and Americanization is thrust directly 
upon labor as a class, for immigrants and 
races come first as wage-earners, and it is 
only by the assimilating power of labor 
organizations that they can be brought 
together in a movement that depends for 
success on their willingness to stop compe- 
tition and espouse cooperation.” Even if 
the employers had been “prounion,” it 
would have been virtually impossible for 
the Caucasians to assimilate culturally the 
thousands of “strangers.” 


But if the Caucasians were having troubles, 
the Orientals were having even more. As 
with other immigrant groups, there was a 
regrettable tendency for those who were 
partly established as residents to exploit 
the later “greenhorns.” The latter, in turn, 
often sabotaged any efforts which the former 
had expended to better the general com- 
munity position. As the Japanese became 
more numerous, they became more con- 
scious of the need to standardize the treat- 
ment that they were receiving. Several 
organizational attempts were made to supple- 
ment and then later to replace the control 
which the consul and the Japanese immi- 
gration companies originally had exercised. 
The most successful of these was the Japa- 


267 








RECORDS SHOWING EXISTENCE OF TRADE UNIONS 
IN HONOLULU, 1899-1905 








1899 1900 1901 1902 1903 1904 1905 
ee ee ee 35 fe x x x x 20 
Electrical workers . ee 14 x 
Machinists x x eee 
Peenbers ......... 40 x x 4 4 
ON x 14 x x 12 
I Aas tn" Fcig ah B4T SAS x x x x 42 
SD Se eG igo wa hoare dbus 8 x 20 
DOO oc os ccs oa sps ns x x * 
Bricklayers ...... x ~ x x 12 
Iron moulders ... x 
Ce a rrr ree ae x 
i a See Sara x 
"PP Pre x 
Typographers ........... x 
Electrical workers .............. ye 
Sailors +. GE eRe % 
Masters, mates and pilots x 


Source: Report of the Commissioner of Labor on Hawaii, 1905, pp. 130-131. Numbers 
indicate membership; X’s indicate their appearance and duration of existence. 





nese Reform Association, developed in 1905, 
which succeeded in eliminating the more 
notorious intragroup exploitive practices, and 
it laid the groundwork for a self-respecting 
community. Amongst other things, it pro- 
vided for Japanese language and cultural 
activities. It worked in close cooperation 
with the representative of the Japanese 
Government; in fact the consul-general 
served as titular head. 


With annexation the old labor contracts 
were declared void; yet, after a short pause, 
work continued on the same basis as before. 
There were from time to titne work stop- 
pages and petty, although violent, outbursts, 
but until 1907 we can find little record of a 
real upsurge among the Japanese laborers. 
In that year, however, several events oc- 
curred which caused the immigrant com- 
munity to make its first mass stand. It may 
be recalled that the United States Govern- 
ment concluded in that year the famous 
“Gentlemen’s Agreement” with the Imperial 
Government in Tokyo. This instrument, 
which effectively terminated Japanese labor 
immigration to American territory, was 
coupled with a statutory enactment stopping 
the free movement of Hawaiian Japanese 
to the mainland. The effect of these two 
moves was to make the Hawaiian Japanese 
community conscious of the probability that 
they were in the Islands to stay, and the 
frequent hope, held by many, of migrating 
eventually to California was crushed. 
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In 1908 when the going rate for Japanese 
field hands on the plantations was $18 per 
month (consisting of 26 working days), an 
article by Gunkichi Shimada appeared in 
the (Honolulu) Hawaii Nichi Nichi Shinbun, 
which advocated a wage hike commensurate 
with an alleged 20 per cent increase in 
prices. Motoyuki Negoro, a one-time law 
student at the University of California, took 
up and expanded Shimada’s theme into a 
regular treatise demanding social justice 
for the Japanese in Hawaii. The editor of 
the leading Japanese newspaper in Hono- 
lulu, the Hawaii Shimpo, declined to print 
Negoro’s tract, deeming it inflammatory. 
Negoro then succeeded in interesting the 
rival paper, the Nippu Jiji, into featuring 
it serially. These articles split the local 
community into two factions: the “Con- 
servatives,” led by the Hawaii Shimpo, who 
advocated approaching the plantation oper- 
ators privately; and the “Radicals,” led by 
the Nippu Jiji who advocated not only higher 
wages and “equal pay for equal work” but 
also open collective bargaining. (At the 
time the Portuguese and Puerto Ricans 
working side by side with the Japanese 
received $4.50 more per month.) 

Under the @egis of the Radicals, the 
“Higher Wages Association” was formed 
on December 1, 1908, in Honolulu. Its 
leadership was almost entirely intellectual 
(rather than workingman), and when it 
asked the employers for a meeting, the 
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latter did not even deign to reply. On May 
8, 1908, a strike began. The Japanese con- 
sul-general made serious efforts to encour- 
age the men to return to work, but the 
strike leaders refused to pay any attention 
to him. The employers, however, were able 
to work the plantations because they were 
able to hire sufficient Chinese, Hawaiian (of 
Polynesian ancestry), Portuguese and Korean 
strike-breakers at $1.50 per day. 

In June, with no victory in sight, the 
strike leaders, numbering almost three score, 
were arrested. Several were eventually con- 
victed of disorderly conduct and conspiracy. 
Several were fined $300 and given ten 
months in jail. The strike thus was techni- 
cally a failure, and this early effort must 
so be written off. The Higher Wages As- 
sociation officially gave up on August 6. 
The strike cost the planters approximately 
$2 million, 

The imprisoned men were released after 
four months under an executive pardon is- 
sued by Acting Governor E. A. Mott-Smith. 
They returned to their earlier jobs, since 
they were not employees of the planters. 

In retrospect, the strike might have taught 
many lessons. It stands as an effort by only 
a part of the Japanese community to use 
occidental methods to right an economic 
wrong. The intellectual leaders planned 
inadequately their tactics, their financial re- 
sources and their strategy. The most signifi- 
cant articulated result of the strike was the 
end of the pre-eminence of the Japanese as 
field hands; yet how much of this change 
was due to planter distrust of the Japanese 
as an outgrowth of the strike, it is hard to 
assess, since the “Gentlemen’s Agreement” 
had forced the planters to turn to the 
Philippine Islands for their field-hand labor 
supply. But it is worth noting that the 
commissioner of labor wrote in his 1910 
Report on Hawai: “A feeling that the ces- 
sation of Japanese immigration marks the 
final passing of the Oriental as the main 
reliance of the sugar industry has been 
strengthened by the strike, which brought 
the conviction that even the Japanese are 
at last too occidentalized to afford the class 
of labor formerly employed.” In any case, 
within 11 years the Filipinos were the lead- 
ing group employed on the plantations. 


The Postwar Strike Wave 
and “Ethnic Unionism”’ 


Shortly after World War I, there was a 
series of strike incidents that marked the 
zenith of the “national” labor movements. 


Organized Labor in Hawaii 


By the war’s end the Islands were in the 
midst of an industrial prosperity and price 
inflation, both based on the high price of 
sugar, that had never before been equalled. 
In addition, as we have already noted, Fili- 
pinos were fast replacing the Japanese as 
field laborers. Each of the two ethnic groups 
formed its own “protective” association: the 
Filipino Laborers’ Association, headed by 
an intellectual, Pablo Manlapit and the 
Japanese Federation of Labor, assisted by 
the (Japanese) Plantation Laborers Sup- 
porters’ Organization. 


The two labor groups sought from the 
employers, through their co-ordinating 
agency, the Hawaii Sugar Planters’ Associ- 
ation, several concessions, including an in- 
crease in basic daily rates from 77 cents to 
$1.25, with a minimum wage for women of 
95 cents. In addition, they asked for the 
incorporation of the sugar bonus, based on 
the prevailing market price, into the con- 
tract as an obligation rather than as /ar- 
gesse. They also sought the eight-hour day, 
double-time for Sundays, holidays and cer- 
tain other overtime work, and some other 
“fringe benefits.” These demands were re- 
jected outright by the HSPA. 


After a few delays and some extended 
reflections, the Filipino Laborers’ Associ- 
ation finally struck the six Oahu plantations 
on January 20, 1920, and then appealed for 
strike support to the Japanese group. The 
latter concurred, and by February 1, the two 
organizations’ members had ceased work. 
This unity did not last, for when some 
of their numbers were evicted from their 
homes, the Filipinos started to drift back 
to work. This “desertion” commenced on 
February 3. Five days later Manlapit, the 
Filipino leader, called off the strike, turned 
on the Japanese,and issued a questionable 
but blistering attack in which he said that 
the latter had failed to honor their promise 
of financial assistance to his organization 
and that the Japanese were motivated solely 
by an imperialistic desire to “Japanize” the 
sugar industry. Manlapit was later forced 
to recant these charges, but the damage had 
been done. The Japanese stood alone, and 
the disheartened Filipinos, perhaps unable to 
understand the vacillations of their leader- 
ship, continued to work and thereby to act 
as strike-breakers. 


On February 14, the HSPA ordered 
(with four days’ notice) the eviction of 
the striking Japanese from their plantation 
homes. Unfortunately, the flu epidemic was 
at its height, or in the words of one Japa- 
nese spokesman: “. .. the 18th of Febru- 
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ary is a day we can never forget. It was 
the day when we were expelled from our 
homes on the plantation, just as the terror 
of that cruel ‘flu’ had reached its height. 
A pitiable and even frightful scene that day 
(was) presented to us—household utensils 
and furniture thrown out and heaped before 
our houses, doors tightly nailed that none 
might enter, sickly fathers with trunks and 
baggage, mothers with weeping babes in 
arms, the crying of children, and the rough 
voices of the plantation officers. .. . Alas, 
poor wanderers, where were we to find our- 
selves at the next break of day?” Some of 
the “shanty towns” or “tent cities” set up 
by the evacuees have continued to exist 
until the present, and amongst the older 
generations of Japanese, bitter feeling gener- 
ated in 1920 still can be observed. 


Several outsiders, including the Reverend 
Mr. Albert W. Palmer (of the leading Cen- 
tral Union Church), tried to mediate the 
strike. While at first the Japanese hesitated, 
they eventually accepted “in principle” his 
committee’s offer. At this juncture, the 
HSPA curtly announced that “no negotia- 
tion or relations can be sustained with 
the Japanese Federation.” The plantations 
were in active operation, and except for 
the fact that the strikers were starving, 
the situation had allegedly returned to nor- 
mal. The Japanese federation at first did 
what it could to strengthen the strikers’ 
morale, which had sagged visibly, but finally 
the strike committee gave up the ghost and 
on July 1 acknowledged that the fight was 
lost and that it was powerless to prevent 
retaliation against its 6,700 striking members. 


Later the planters did meet in part some 
of the demands, but they never recognized 
the principle of collective bargaining nor 
the right of their employees to select their 
own representatives. Although the HSPA 
eventually did abolish the “race differential,” 
raised the base rate about 50 per cent and 
adjusted the terms of the bonus in the 
workers’ favor, the Japanese organization 
never recovered from its catastrophic de- 
feat. It disappeared within the following few 
years. In addition to the economic scars, 
the strike left the Japanese body-social with 
festering wounds: not only had the employ- 
ers’ high-handed intransigence succeeded, 
but the suspicion of national disloyalty, 
voiced by Manlapit, took root and was re- 
iterated by professional race-agitators. 

The “race question” was handled in two 
different ways: first, there was an attempt 
to import additional non-Japanese plan- 
tation hands and thereby to “counterbal- 
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ance” the alleged Japanese penetration. To 
this end Prince Jonah Kuhio Kalanianaole, 
the territorial delegate to the Congress, 
sought to permit additional, limited Chinese - 
immigration. His move was effectively op- 
posed by the American Federation of Labor 
and did not clear the Congressional hurdle. 
In 1924, however, the “Gentlemen’s Agree- 
ment” with Japan, which had effectively 
excluded Japanese labor immigration, was 
replaced by what the Japanese felt to be 
an “insulting” statutory prohibition of all 
such movements. Thus, some of the anti- 
Japanese sentiment was actually written 
into the law. 

Another, or second, avenue was favored 
by those fearing the threat of Japanese 
expansionism in Hawaii. They succeeded 
in having the territorial legislature enact 
a law which placed all Japanese language 
schools under the unsympathetic control of 
the Territorial Department of Public In- 
struction. The constitutionality of this act 
was challenged, and some time later the 
Supreme Court of the United States de- 
clared the statute to be ultra vires. None- 
theless the Japanese labor movement, in 
spite of this limited, community victory, 
remained decisively defeated. 

The Filipino movement continued, how- 
ever, and Manlapit claimed a membership 
of 13,000 in 1922. In 1924 he again led a 
strike and this time asked for a basic $2 
daily wage, an eight-hour day and the elimi- 
nation of the voluntary bonus. The Filipinos 
again appealed to the Japanese for support, 
but the latter, although sympathetic with the 
nature of the demands, failed to form united 
ranks. A small Filipino strike commenced 
on Oahu on April 1, but intranational fric- 
tion developed when the organization-minded 
Visayans were unable to keep all of the 
strike-breaking Ilocanos away from the 
fields. A similar group friction developed 
in Kauai, northernmost island of the archi- 
pelago, where two (Filipino) nonstrikers 
were abducted by some strikers. After the 
local police chief, accompanied by an aug- 
mented squad, rescued the two men, a riot 
lasting several days developed. Nineteen 
Filipinos and four policemen were killed. 
Approximately 60 Filipinos were arrested, 
tried and convicted of rioting. Manlapit’s 
influence soon declined; he was arrested 
and forced to leave the Islands. The strike, 
itself, withered and died; by December, 1924, 
the remaining strikers had gained nothing 
and had lost in the attempt their homes and 
jobs. This phase of the Filipino union de- 
velopment, like the earlier Japanese one, 
was neither successful nor permanent. 


April, 1952 @ Labor Law Journal 














The author wishes to acknowledge the 
assistance of the students in his pro- 
seminar on labor during the spring se- 
mester 1951: (Miss) A. A. Akimoto, B. 
B. N. Chung, J. D. Gardner, T. Hara, R. 
Hashimoto, R. B. Hill, T. R. Hirata, R. 
N. Kumusaka, (Miss) Y. Kurita, R. T. 
Miki, S. R. Okuma, W. Y. Okuna, S. 
Ono, (Miss) J. C. Uyema, R. R. Vanzwal- 
enburg, (Miss) W.Wong and J. K. J. Yee. 





No doubt the intransigency of the em- 
ployers had much to do with the group 
failures. Another, perhaps equally import- 
ant factor, was the disunited character of 
the efforts. It may be argued that the em- 
ployers were “behind” the dissension, since 
they were the ones who brought in the 
different Filipino groups; but in Hawaii, as 
elsewhere, union movements have to con- 
tend with this type of opposition, and it is 
unwise to ascribe the failure to it alone. 
The fact that these two major ethnic groups 
were regarded with distrust by the rest of 
the population is not surprising, but what 
is unusual and significant is the extent of 
their own cultural intergroup and intra- 
group unfriendliness. — 

In the meantime there had been some 
union activity amongst the urban Caucasi- 
ans. We find records of six nonplantation 
strikes in 1920, alone. Invariably, they 
were of short duration, or were lost to the 
strikers because the employers were able 
to get satisfactory labor replacements. Three 
of these six strikes achieved some notoriety: 
(1) An unsuccessful machinists’ strike based 
on employer discrimination toward the 
president of the local machinists’ local; (2) 
A fairly well-planned strike over a wage 
grievance at the Honolulu Construction and 
Draying Company (the company granted 
several of the demands, but refused to rec- 
ognize the AFL teamsters as the employees 
bargaining agent); and (3) An unsuccess- 
ful strike at the Mutual Telephone Company 
which refused to recognize an International 
Brotherhood of Electrical Workers’ local 
(545) as the bargaining agent for its em- 
ployees (although they granted certain wage 
concessions). 

In addition to the strikes, there were 
threats of other walkouts, which were fore- 
stalled by granting part of the demands, 
and on rarer occasions by agreeing to deal 
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with a committee of their own employees. 
But there was no readiness to admit the 
establishment of traditional collective bar- 
gaining where the employees could select, 
free of the management’s influence, their 
own bargaining representatives. The em- 
ployers took the view that no outsider 
(especially a trained business agent) had 
any business coming between them and their 
help. Anyone who advocated to the con- 
trary was tarred with the brush of radical- 
ism. Lest it be thought that the employers 
were hopelessly behind the times, it is wise 
to recall that this also represented con- 
temporary thinking on the mainland, where 
unionism made no strides in the twenties. 
Wages and some working conditions in 
Hawaii did, however, improve as did the 
value of the national (regional) product. 


The problems facing the American Fed- 
eration of Labor locals in the Islands were 
all but insurmountable. Traditionally, the 
AFL has depended upon local units, cen- 
tering on nuclei of craftsmen, to establish 
themselves into a self-governing unit, and 
has encouraged a great deal of local re- 
sponsibility and autonomy. In Hawaii, how- 
ever, the local craftsmen were of grossly 
divergent backgrounds and the Orientals 
were not accustomed to the tradition of this 
type of self-government. Moreover, an- 
other basic AFL tradition has been the 
barrier against cheap labor, which by the 
twentieth century came to mean anti- 
Orientalism. Thus, the local AFL organi- 
zation, the Central Labor Union of Honolulu, 
sent its president, Mr. George Wright (a 
machinist) to the hearings on the admis- 
sion of Chinese plantation laborers, where 
he testified vigorously in the negative. He 
was ably supported in his position by Sam- 
uel Gompers. 


Wright claimed that there were over 
1,200 men in his organization, but there is 
little evidence that the organization’s influ- 
ence was felt—or even recognized. It ex- 
cluded all Orientals. Upon being questioned, 
Wright stated that there was an organized 
Japanese barbers’ union, but emphasized 
that it was independent of the similar Cau- 
casian unit. It is interesting to note that 
he also stated that there was an AFL hod- 
carriers’ local and that it was of entirely 
Portuguese membership. 


The general picture, then, from the years 
immediately after the First World War until 
the depression does not show much trade 
unionism in Hawaii, True there were some 
locals, and some workmen who actually 
maintained active membership in mainland 
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locals, but the Honolulu organizations were 
all but powerless. In 1931 the Bureau of 
Labor Statistics reported: “Labor organi- 
zations in the Hawaiian Islands are few 
in number, small in membership, and, with 
the exception of the barbers’ union (which 
included no Japanese or Filipinos and which 
had ‘agreements with six shops only’) have 
no agreements with the employers.” The 
depression did little to change the situation. 


‘New Unionism”’ in Hawaii 


“New Unionism” is a term originally ap- 
plied to an aggressive movement amongst 
British trade unionists about 1889-1892. It 
was associated with a policy of toujours 
Vaudacité; it endeavoured to organize the 
unskilled and to enlist the aid of the govern- 
ment. Its leaders were “breakaway” social- 
ists who resented the complacency of the 
“old unionists”; the latter, they charged, 
were “dead on their feet.” The leading 
union in this “New Unionism” movement 
was the English Dockers’ Union, which won 
a tremendous victory in 1889. Later the 
fiery leadership of the “New Unionism” 
movement burned itself out and became 
interested in international causes. One leader, 
Tom Mann, eventually became a leader in 
the British Communist Party. 


The New Deal decade, it is almost patent 
to recall, saw the renaissance of the main- 
land trade-union movement. Not only did 
the government declare unionism to be the 
public policy, but it sponsored investiga- 
tions of the antiunion activities of certain 
powerful cooperations, and it buried, tem- 
porarily at least, the perennial charge that 
unionism and radicalism were synony- 
mous. Moreover, it set up an agency, the 
National Labor Relations Board, with the 
duties of citing employers in interstate tfade 
who committed unfair labor practices, and 
of certifying unions when the latter laid 
substantiated claim to bargaining jurisdictions. 


This was the period of the growth of the 
CIO which, as the name implies, emphasized 
industrial unionism. It utilized to the fullest 
extent the services of the government in its 
organizational drives. The AFL by way 
of contrast, tended to make less use of 
direct federal governmental assistance, but 
nonetheless benefited from the change to a 
prounion atmosphere and the resurgence, in 
the latter thirties, of business activity. 


A glance at the Hawaiian scene reveals - 


a delayed, but not a diminished, effect of the 
aggressive, new union spirit. The old AFL 
unions that had managed to survive the lean 
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years expanded slightly as the depression 
lifted. They were slow to change their old 
policies regarding the organization of the 
unskilled and the Orientals, but the fact 
is that they did do so later on. 


We find a continuation of the tradition 
of ethnic unionism in 1937, when about 3,500 
Filipino plantation laborers on the island 
of Maui demanded higher wages and the 
recognition of their bargaining committee. 
After having received no satisfaction, they 
struck on April 21. The strike lasted two 
months and, although the men received some 
wage concessions, they failed to get recog- 
nition for their union. The Japanese work- 
ers are reported to have aided the strikers 
financially. There are also indications that 
CIO organizers assisted in the effort, which 
was the last significant instance of “ethnic 
unionism.” 


In 1935 the west coast maritime unions 
set up hiring halls in Honolulu. The fol- 
lowing year the Honolulu longshoremen 
applied to the AFL International Long- 
shoremen’s Association for a charter, but 
were turned down. The local then made 
application to the CIO International Long- 
shore and Warehousemen’s Union, which 
granted their request. The ILWU has since 
spearheaded the drives to organize the 
unskilled, not only on the waterfront, but 
also in the sugar and pineapple industries. 


There were between 1937 and 1939 several 
small, short strikes on the pineapple as 
well as on the sugar plantations. The em- 
ployers settled these disputes quickly, but 
without exception refused to extend bargain- 
ing recognition to the workers’ unions. 
Finally, on May 20, 1939, the nonagricul- 
tural workers at the Kalaheo (Kauai) plan- 
tation voted, in an election supervised by 
the National Labor Relations Board, to 
designate the United Cannery, Agricultural, 
Packing, and Allied Workers of America, 
Local 76, CIO, as their bargaining repre- 
sentative. The citadel had been breached. 


The unionization campaigns continued 
until December 7, 1941, when the military 
government took over the control ot labor in 
the Islands. Between 1935 and the end of 
1941, it is estimated that union ranks grew 
from around 500 to 10,000. 


Immediately after the attack, a state of 
martial law was declared and the com- 
manding officer of the local military forces 
assumed the office and title of Military Gov- 
ernor. He issued General Order No. 38 on 
December 20, 1941, whereby his office took 
over formal control of all labor matters. 
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A month later General Order No. 56 
was issued, setting up a multipartite ad- 
visory committee to advise him on labor 
and manpower subjects, but at the same 
time he appointed the general manager 
of one of the leading plantations as his di- 
rector of labor control. 


General Order No. 38 had two provi- 
sions which organized labor, though par- 
ticularly harsh and unfair; wages were 
frozen and men were required to remain at 
their jobs until formally released. The 
latter provision was enforceable, which 
meant that job-jumping employees could be 
fined and/or imprisoned. 

General Order No. 38 was superseded 
by General Order No. 91 on March 31, 
1942, which spelled out in greater detail the 
labor policy of the military government. 
It provided for fines of up to $200 and 
maximum imprisonment of two months for 
job hopping. Similar penalties were ordered 
for those who failed to report “within a 
reasonable time” to jobs selected for them 
by the military. 

A year later a new order was issued 
which modified the structure of the !abor- 
control system and which provided an ap- 
pellate system for those who had been 
prevented from quitting their places of em- 
ployment. The Military Governor was re- 
luctant to give up the controls which his 
office exercised; in fact, the cornerstone of 
the argument for the continuation of military 
rule in Hawaii was the manpower controls 
which martial law alone permitted. 

3y 1943 there was considerable agitation 
not only amongst the ranks of organized 
labor but in the community at large for a 
return to civil rule. The pleas fell on deaf 
ears: “Sympathetic as I am to labor’s hopes 
and needs,” wrote General Richardson, the 
Military Governor, “controls cannot now be 
relinquished.” Nonetheless organized labor 
continued in its agitation for civilian control. 

The War Labor Board included Hawaii 
in its jurisdiction in June, 1944, but the 
Military Governor at first limited the board’s 
jurisdiction solely to wage matters. A 
month later (August, 1944), the War Labor 
Board took jurisdiction over all labor dis- 
putes, and manpower allocations were trans- 
ferred to the War Manpower Commission 
a few days later. 

During the period of military control, 
there were a few strikes; perhaps the most 
significant involved the 96 drivers, clerks 
and warehousemen of Theo. H. Davies and 
Company, Ltd., who claimed that their 
contract had expired and that they would 
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not work until a new one was negotiated. 
After about ten days the men returned to 
work and the issue was arbitrated by one 
of the federal district judges, Hon. J. Frank 
McLaughlin. It is interesting to note that 
the newly-formed Hawaiian Employers’ 
Council acted as advisors during the nego- 
tiations for Theo. H. Davies. ( It has per- 
formed a similar function for practically all 
Hawaiian employers since then.) 

[here was a second important strike in 
1944, when the AFL drivers of the Moanalua 
Dairy struck; the company closed down its 
retail outlets and the men were forced to 
find jobs elsewhere. 

Generally, there was little union activity 
in these early war years. Membership fell 
to around 5,000, but began picking up as 
the military situation became more secure. 
Several hypotheses regarding this period 
are worth consideration: (1) The workers 
of Japanese ancestry were afraid lest they 
be charged with disloyalty if they even 
quibbled about their wages and working 
conditions; (2) The presence of great num- 
bers of servicemen plus the knowledge of 
the reserve powers of the military sufficed 
to make the more restive workers cooper- 
ate; (3) The possibility of a military threat 
from the enemy increased the willingness 
of the workers to put. up with less-than- 
satisfactory conditions; and (4) Labor took 
its no-strike pledge seriously and struck 
only when all other means had been thor- 
oughly explored. Each explanation has 
merit; this writer believes that the evidence 
does not favor the third after July, 1942. 


With the securing of the mid-Pacific and 
the decline in the popularity of the military 
government, union organizing campaigns 
again took form and eventually forged 
ahead. The AFL and the CIO conducted 
separate and often antagonistic campaigns. 
The ILWU tried to take over the rep- 
resentation, for instance, at a cannery which 
had an AFL contract (Waiakea Mill) and 
was unsuccessful, but on the whole the 
ILWU conducted the more _ successful 
organizational campaigns. By the end of 
1945 that union had contracts with all but 
one sugar mill in the Territory; more than 
that, the union had negotiated the first all- 
inclusive labor agreement in Territorial his- 
tory. It had gone into politics.and took 
credit for a sympathetic legislature that 
enacted a little Wagner Act (Hawaii Em- 
ployment Relations Act, 1945). This statute 
extended the certification provisions of, the 
federal law to those industries not covered 
by the National Labor Relations Act. 
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The ILWU (at that time a CIO affi- 
liate) became the bargaining representative 
for almost all of the workers in the sugar, 
pineapple and stevedoring industries. The 
AFL, in contrast, centered its activities in 
the building-contruction metal-trades indus- 
tries and amongst the teamsters. Of the two 
groups the CIO (ILWU) was more read- 
ily apparent as an influence, because it had a 
far larger membership and control of the 
basic Hawaiian industries (sugar, pineapple 
and shipping). However, one should not 


overlook the importance of the AFL team- 


sters in any industrial society. In addition, 
there were (and are) several independent 
(unaffiliated) unions, amongst which is in- 
cluded the organization of the employees 
of the Hawaiian Rapid Transit Company. 


The ILWU put forth greater demands 
than the planters were willing to grant in 
the summer of 1946 when they were nego- 
tiating their second contract. After some 
initial sparring, the union struck 33 planta- 
tions on September 1. The strike was long, 
costly and attended with almost no violence. 
Twenty-one thousand employees were out 
for 79 days before an agreement was reached. 
The employees gained substantial wage 
concessions and conversions of the old per- 
quisites (including housing, medical care 
and recreation facilities) into cash. 


The Hawaiian economy was also seriously 
affected by a west coast maritime strike in 
1947. In 1947, after a short ILWU strike, 
the pineapple workers got a wage increase, 
and the traditional rate differential on the 
island of Kauai was eliminated. In this 
strike, as in the 1946 sugar strike, the pat- 
tern was the same: The union and the em- 
ployer refused to budge until after at least 
one federal conciliator had come in and 
tried to find a common meeting ground. 
The union, successful through this third- 
party intervention (and similarly successful 
on the West Coast with arbitration), came 
to appreciate and then to demand this rou- 
tine. The public official, it was alleged, 
was particularly susceptible to the kind of 
pressure that the union could put on by 
disrupting the economy and shipping serv- 
ices. Thus influenced, the public mediator 
then exerted all of his influence on the 
employers to have them yield. 


In any case the union demanded in the 
summer of 1949 that a dispute which had 
resulted in a stevedoring strike be ended 
through arbitration. The employers cate- 
gorically refused, since they felt that they 
had yielded sufficient of their traditional 
prerogatives. This strike which halted prac- 
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tically all shipping between the West Coast 
and Hawaii started on May 1 and dragged 
through the summer. Business after busi- 
ness was forced to curtail operations, but 
still the employers refused to countenance 
arbitration by an outsider. The original 
wage issue became second to the arbitration 
question. In late June the governor ap- 
pointed a fact finding board which was to 
come forth with recommendations, but the 
employers refused to agree beforehand to 
accept them as the union had wanted. After 
the board did present its recommendations, 
it was, interestingly enough, the union that 
found them unsatisfactory. With the union 
on record that the findings would not be 
accepted, the employers then examined the 
recommendations on their merits, and ac- 
cepted them. The strike continued. 


After more fruitless intervention by fed- 
eral officials, and after more business cur- 
tailment and failures, the two _ parties 
eventually negotiated their own agreement 
and the strike ended. The final agreement 
gave the men the adjustment the board 
had recommended, and the contract was 
extended (with a further rate increase) to 
expire at the same time the west coast 
contract expired. The employers remained 
adamant on their “no arbitration” stand, 
and, most important, retained the total voice 
in determination of hiring and working rules. 

There were other strikes in the postwar 
period of both AFL and unaffiliated, inde- 
pendent unions. For instance, the inde- 
pendent bus-drivers’ union twice went on 
strike successfully, each time for a lengthy 
period, and caused considerable inconveni- 
ence. But, it has been the ILWU which 
has both characterized and dominated the 
postwar period. 


An Epilogue 

We have stressed throughout this essay 
that the great problem of Hawaiian labor 
has been that of staying organized. This 
problem has been unusually difficult be- 
cause of the varied and often antagonistic 
historico-cultural backgrounds of the work- 
ers and because of the individualistic oppor- 
tunities offered them by the pressure of a 
relatively high-wage economy. The war ex- 
perience speeded the Americanization proc- 
ess, since cultural intercourse with the 
Oriental “old countries” was completely 
interrupted, and in the case of the Japanese, 
the youth (particularly the third genera- 
tion) sought to avoid the charges of dis- 
loyalty invariably applied to those who 
nourish the cultural expressions of an enemy 
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nation. In addition, the influx of mainland 
artisans, accustomed to the ways of union- 
ism, and the exposure of the Hawaiian 
soldiery to the mainland social currents 
must have played significant parts in the 
rise of unionism in the late war and im- 
mediate postwar years. 

Most Hawaiian employers did not press 
blindly the charge of radicalism after World 
War II, and in the postwar boom were 
willing to grant large wage concessions 
through the collective bargaining process, 
although they continued to guard (with in- 
creasing vigilance) their traditional mana- 
gerial prerogatives. In the meantime the 
favorable “prolabor” atmosphere has dis- 
appeared, and the charges of monopolistic 
practices, once hurled exclusively at the 
employers, are now being leveled at the 
unions, particularly at the ILWU. 

Thus, while the recent growth of union 
membership has been overwhelming to the 
casual observer, the trained analyst may 
still feel that the unionists’ millenium is 
some time off. A union movement that 
stands for mature job control or job pro- 
tection has traditionally been the type dest 
suited, if we read history correctly, for the 
lean years. It outlasts those large, un- 
wieldy organizations (like the mainland’s 
Knights of Labor and American Railway 
Union) that specialize, without adequate 
groundwork, in grandiose programs of socio- 
cultural reorganization or that exhaust 
themselves in spectacular strikes that gain 
only pecuniary concessions. The intent is 
not to minimize the vast advances made by 
organized labor in Hawaii; rather, it is to 
point out that the members of the move- 
ment, like the one on the mainland, will 
learn pragmatically, if by no other means, 
that in the last analysis unionism is most 
stable in the American environment where 
its members readily see an identity of inter- 
est and where it provides a system for 
job protection. When the general public, 


ever alert to the cry of “monopoly exploita- 
tion,” is made fearful by reports of spectacu- 
lar union achievements, then the dog days 
of unionism appear. American unions have 
generally found that they must avoid un- 
necessarily alarming the public, and have 
for the most part attempted to emphasize 
the limited essential functions necessary to 
staying organized and holding on to job 
control. 

Above all, American unionism has had 
to avoid being tarred with the brush of 
radicalism, which frightens both the em- 
ployers and the more independent of the 
membership. The AFL, founded by erst- 
while socialists, jettisoned all socialist pre- 
tensions within ten years after its founding, 
not only because the early leaders thought 
their former beliefs just so much unneces- 
sary intellectual baggage, but because those 
old beliefs unnecessarily frightened some of 
the members and stirred up the conservative 
American voters and employers to new lev- 
els of resistance. The CIO was forced 
eventually into the same actions in 1949-1950 
when it stripped certain of its constituent 
unions, including the ILWU, of their 
“mantle of legitimacy.” 

Thus, in conclusion, this writer would em- 
phasize that time has made Hawaii more 
like the mainland, and that just as the 
general American labor movement has had 
to battle for continued existence—to stay 
organized, to wrest certain prerogatives 
from the employer, and to placate (in so 
far as possible) public opinion—so will the 
Hawaiian segment. The assurance of suc- 
cess is far from a certainty, but in the 
words of the first systematic investigator 
of labor unionism “, (if) the opportuni- 
ties now offered are properly utilized, the 
future of labor, (even) if it does not realize 
the dreams of enthusiasts, will be improved, 
the workers will be elevated, the country 
will prosper, and happiness will dwell in 


the land.” [The End] 





TOBIN PROPOSES CHANGES IN 


A general revision in the regulations 
issued under the Walsh-Healey Public Con- 
tracts Act has been proposed by Secretary 
of Labor Tobin. Copies of the proposal 
are available from any field office of Labor’s 
Wage and Hour and Public Contracts 
Division. 

Major objective of the proposed revision 
is more logical and clearer presentation. 


WALSH-HEALEY REGULATIONS 


Responsibilities of primary and secondary 
contractors would be spelled ovt in detail. 

Persons wishing to comment on the pro- 
posal have until April 8 to send their state- 
ments, in quadruplicate, to William R. 
McComb, Administrator, Wage and Hour 
and Public Contracts Division, United 
States Department of Labor, Washington 


25, D. C. 
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The Role of Law and Lawyers 


IT IS THE PRACTICING LAWYER'S FATE THAT SO MUCH OF HIS WORK 
AND TOOLS SHOULD TOUCH SOCIETY AT SO MANY KEY PLACES IN ITS 
ORGANIZATION AND BEHAVIOR. THIS ARTICLE IS REPRINTED FROM LA 
REVUE DU BARREAU DE LA PROVINCE DE QUEBEC FOR DECEMBER, 1951 


HIS PAPER has more modest inten- 

tions than perhaps is suggested by the 
title. The specific as well as the pervasive 
influence of law and lawyers in the Anglo- 
American social order makes it clear that 
any appraisal of their respective positions 
in the industrial order, or in industrial 
relations, is no narrow task. Moreover, 
since it is through law and legal rules that 
the procedures and institutions of industrial 
relations are formalized, the entire pattern 
of industrial relations has its more-or-less 
juridical framework. Thus the social forces 
that contribute to the pattern, and most 
of the intellectual disciplines that share in 
the study of industrial society, and that 
influence and guide that emerging pattern, 
all find some formal focus in the rules laid 
down by statutes, by courts, by administra- 
tive bodies and by lawyers as draftsmen, 
counsellors and advocates. Hence the fullest 
discussion of the role of law and lawyers 
would require a wide reference to the rules 
of the legal order that bear upon the rela- 
tions of labor and management. But this 
task clearly would be beyond the scope of 
this short study. What is needed for pres- 
ent discussion is an analysis of what law 
and lawyers do in general, as well as in the 
emerging problems of industrial relations; 
a view of the historical context out of which 
their ideas and techniques as lawyers have 
grown; a glimpse of their relations with 
management, labor and the public, as well 
as with the other disciplines concerned with 
industrial relations; and finally some refer- 
ence to existing rules and statutes to illus- 
trate the legal framework that is developing 
over industrial society and particularly over the 
seminal relationships of management and labor. 
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The law is often its own worst advocate. 
The lay mind comes to the law as citizen, 
as student, as client, as litigant expecting 
certainty, clarity, predictability, “justice,” 
and this for all people as well as for the 
one, And when it is discovered that such 
certainty with the best of intentions is not 
always possible, that clarity is largely sub- 
jective and in the realm of aesthetics, that 
predictability varies directly with the com- 
plexity of the facts of a case, and that 
“justice” is a flexible concept often fluctu- 
ating with judges, with facts and with the 
over-all social interests that are implicit in 
every case before a court; when all of these 
shocking limits, as to what legal rules are 
or can do, become exposed to minds that 
expected the symmetry of planets moving 
in their orbits, there is disenchantment and 
misunderstanding. For law is only one 
means of social control, part of, and de- 
pendent on, the social order, on fallible, 
biased beings using the heavy tools of 
human language. Admittedly, in our com- 
plex western society, law is the most openly 
coercive, the most highly developed, the 
most complex, the most refined of all sys- 
tems of rules controlling individual and 
group behavior, but certainly it is not in- 
dependent of other forms of social control, 
notably morals, manners and religion. The 
law is daily in contact with life, takes its 
character from the life about it and reflects 
that life at any given time with reasonable 
accuracy. Every rule of law, whether 
founded on a statute, on a code, on a deci- 
sion of a court or on the edict of an ad- 
ministrative authority, has some immediate 
or historic relation to social policy. The 
life of the law has not been logic, it has 
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been experience, said Mr. Justice Holmes; 
and no legal order can long survive where 
the gap between its apparent rules and the 
social will becomes unbearably wide, too 
wide to be covered by ingenious interpreta- 
tion of old rules or by fictions that pretend 
the rules not to be new. 

At the same time, law not only reflects 
social patterns, but like Pavlov’s bells and 
dogs it can create them. Men may accept 
a certain way of life because rules have so 
conditioned them, hence the psychological 
importance of given rules and institutions. 
True, these arise in response to pressures 
and needs, but out of the amorphous but 
urgent, disjointed demands that called for 
the new procedures, a fresh form of social 
behavior in turn emerges, probably more 
disciplined and more varied in its effects 
than the previous social situation out of 
which the need arose. 

The lawyer, in all of this, is the profes- 
sional. He is the trained participant in the 
ritual of law-making, law-applying, law- 
interpreting. His area of pure creation, 
however, from the point of view of the 
entire body of the law reflecting all social 
needs and policy, tends to be rather tech- 
nical and limited. Thus, in the legislative 
area of law-making, new developments in 
social policy do not always find their in- 
spiration in the lawyer gua lawyer; indeed 
it is not often that lawyers as a group are 
responsible for any great part of the social 
legislation that has become necessary in a 
mass-production, industrial, urban society. 
Pre-eminently, then, the lawyer has been a 
technician, trying always to perform the 
difficult leap from social policy to law in 
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his draftsmanship, his counselling, his advo- 
cacy and his judicial role. His technical 
experience warns him to be careful of words 
that other lawyers and even laymen will 
find difficult to interpret; his training aims 
at the “manageable” in language and in the 
administration of laws and “justice.” All 
of this is bound to produce caution in his 
approach to new problems where the law has 
not yet trod. That caution sometimes is so 
severe as to be socially harmful but as 
often as not it merely reflects a professional 
bias in favor of existing procedures. Yet 
when he throws off his lawyer’s mantle he 
can be as experimental as the next man 
and, indeed, one has only to remember how 
often the lawyer as politician loses much of 
that “conservatism” with which he is en- 
veloped when he acts out the solicitor’s or 
the judge’s role. 

Moreover, the problem of the creative 
contribution of the lawyer to social control 
and group life is linked with his immersion 
in the daily business of practice—of judg- 
ing, advising, counselling, drafting and ad- 
vocating. The practicing lawyer has his 
vision so close to the details of “law” and 
“fact” that the total view often is lost. Here 
the legal scholar and occasionally the judge 
provide a wider horizon and, indeed, the 
pre-eminent role of legal scholarship is not 
only teaching but the unending critique and 
examination of the legal order and its im- 
plicit technical and social problems. 





It is the practicing lawyer’s fate that so 
much of his work and tools should touch 
society at so many key places in its organ- 
ization and behavior. Since the Roman- 
Western political tradition developed a so- 
ciety that organized and stabilized itself 
with legal rules as the principal means of 
social control, it was inevitable that the 
lawyer should occupy a central point in 
the administration of the social order. So 
many interests, so many conceptions, so 
many institutions are in one way or another 
part of his field of professional concern 
that he tends to be associated in the public 
mind with most necessary social activity. 
And yet because of the limits of his tools 
and the caution of his approach, he tends 
again to be condemned ‘for habits and 
methods that are simply part of his pro- 
fessional apparatus. 

It is in this context, then, that any view 
should be had of law and lawyers in indus- 
trial relations. In our society the law as an 
institution tends to be conservative and so 
do lawyers; but there are many lawyers 
with general minds who have more ‘breadth” 
than their professional requirements often 
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would demand. As a body of rules, “the 
law” tends to be only as predictable as art 
and “facts” permit within the limits of 
language and conceptual thinking. And, 
finally, law as a part of the social system 
is never far behind the general movement 
in the social order as a whole. 


There is another facet of the lawyer’s 
function to be considered. The lawyer 
lives within a great tradition of independ- 
ence of judgment. His utility depends upon 
that independence. His is the profession 
par excellence that one would associate with 
a free society. The physician, the account- 
ant, the economist, the engineer, all could 
be well integrated into a social order of 
comparatively little entrepreneurial independ- 
ence. But the notion of “nationalized law- 
yers” is a contradiction in terms. Advocacy 
presumes full freedom of expression as well 
as opposition; counselling posits someone 
else potentially on the other side, whether 
the state or another individual, whether a 
corporation or a trade union. This idealized 
version, however, can be pushed too far. 
The lawyer working for a corporation— 
“house” or “tame lawyers,” they often are 
called—may have a difficult task in retaining 
full freedom of judgment and advice. 
Doubtless the same is true of civil servants 
in government and members of large law 
firms heavily dependent on a few clients 
with substantial need of legal services. To 
that extent a kind of division of labor 
emerges in the modern, urban North Ameri- 
can center, with the great institutions, gov- 
ernment, business and labor, getting on the 
whole the lawyers and lawyership most 
suitable to their respective needs. This 
raises the nice question of whether the 
distribution of legal brains in the services 
of these sectional community interests is 
equitab'e in numbers or talent so as to sat- 
isfy the most progressive community pur- 
poses. Admittedly, these are elusive issues. 
But they permeate all discussion that must 
arise among lawyers and laymen alike when 
considering the role of law and lawyers in 
society and in particular their role amid 
the new social patterns emerging within 
and around industrial relations. 


Some Historical Background me 
to Labor and the Law 


The system of law that basically has de- 
termined the legal character of industrial 
relations in Canada is the Anglo-American 
system. That is true even of Quebec. The 
Civil Code determines the general rules of 
contract, including, therefore, the contract 
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of personal service and, thus, too, the legal 
character of a “collective labor agreement.” 
But the criminal law of Canada—the fed- 
eral and provincial statutes defining the 
legal nature of trade unions and setting 
out the main rules governing their rights 
and duties in their relations with manage- 
ment and government—and the case law 
interpreting not only these statutes but also 
carrying on with the old English common 
law, all have much of their origins in, and 
continuing contacts with, English common 
and statute law and, more recently, with 
the whole system of Anglo-American law. 


Perhaps the outstanding historical fact 
in labor law is that the rules and the policy 
of English—and therefore Canadian—law 
were, until recent years, severely restrictive 
of group action by workmen. Indeed, the 
legality of trade union activity in our crimi- 
nal law is only a matter of 75 years, while 
the civil liability of trade unions or asso- 
ciations of workingmen to this day continues 
to remain in a cloudy area, with the courts 
often expressing some of the ancient sus- 
picion of the law for such group activity. 
From the fourteenth century to the early 
nineteenth, restrictive legislation in England 
made most forms of joint employee action 
illegal, although medieval and Tudor England 
did try to compensate for this repression 
by permitting a system of minimum wages 
to be worked out by local justices of the peace. 


But the general body of case and statute 
law for several hundred years necessarily 
reflected the class character of the English 
social and political order. The legal no- 
tions of “sedition” and “conspiracy” were 
often and easily fitted to most types of 
group activity by farm laborers or appren- 
tices having economic aims. The peak of 
this repressive policy came with the social 
climate generated by the industrial revo- 
lution—already well under way in the third 
quarter of the eighteenth century in England 
—as well as by revolutionary France and the 
Napoleonic wars. The Combination Acts of 
1799 and 1800, while they introduced forms 
of arbitration, were primarily designed to 
prevent the combination of workmen to 
increase wages or improve conditions and 
made all such joint action illegal. The net 
effect was to put the growing mass of indus- 
trial workers in a position where they had 
neither the protection of a medieval or 
Tudor system of fixed wages nor the right 
to join together in their common bargaining 
and general interests. This legislation, also 
applicable to Canada, was repealed by 1825. 
But English judges found other legal rea- 
sons to hold such combinations illegal at 
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common law, and the mid-nineteenth cen- 
tury period developed further the judicial 
conception of the “conspiracy” and, there- 
fore, the criminal and tortious character of 
much trade union activity. It required 
further legislation in England, and simul- 
taneously in Canada, to make clear that 
such joint efforts by workmen were not 
criminal; and from 1875 onward, a genera- 
tion of amendments to the criminal law 
established the position reasonably well in 
Canada, although some criminal liability 
still was possible. 


Meanwhile the civil status of the trade 
union movement remained seriously im- 
paired. Much of English and Canadian case 
law of the time and, indeed, until recently— 
and even today—disclosed the tendency of 
courts using older legal concepts to play 
games with the legal status of unions, their 
rights and liabilities. It was easier for a 
union to be sued than for it to sue; the 
doctrine of “conspiracy” still tagged along 
to render it civilly vulnerable in its use of 
strikes, picketing and other bargaining 
tools; the injunction played a special role 
in limiting its area of action and growth. 


Indeed, there emerged in English com- 
mon law of the latter quarter of the nine- 
teenth century and the first quarter of the 
twentieth, what has come to be known as 
the “double standard” in the approach of 
the English courts to the problem of in- 
dustrial combination. The competitive laissez- 
faire ideals of the nineteenth century were 
espoused in law by courts giving the maxi- 
mum opportunity to freedom of contract, 
limited only by contracts against “public 
policy.” Among the agreements thus lim- 
ited were those in restraint of trade. But 
English courts were prepared to recognize 
that groups of entrepreneurs could get to- 
gether and make agreements to further their 
own interests and, if these arrangements 
were aimed principally at promoting a com- 
petitive interest, they were “legal,” even if 
they damaged other businessmen in the 
process. However, there seemed to be less 
tolerance in the courts for the joint activi- 
ties of workmen or unions when they, too, 
used strong methods, that hurt another’s 
trading position, in order to win a dispute. 
Thus, damage awards against unions and 
injunctions against their leaders were on 
the whole easier to get than were the 
parallel claims of English businessmen 
against their competitors. 

Of course, the courts were in a very diff- 
cult position. The new era of emerging 
combinations in business and _ industrial 
activity were hard economic and _ social 
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realities, and for these, a legal system that 
had its roots deep in economic and philo- 
sophic individualism, had few tools and few 
answers. Doubtless, too, the class back- 
ground of the English bench would tend 
to make it more understanding of com- 
mercial aggregations than those composed 
of workingmen. And while there cannot be 
a simple generalization, this dilemma was 
long characteristic of English law—cer- 
tainly until the end of the First World War. 


In Canada and the United States the 
Same concepts were in operation; but here 
there was a more positive public reaction 
to the economic power of commercial com- 
binations. Hence, there was the appearance 
in the eighties and nineties in Canada and 
the United States of antitrust laws designed 
to limit by criminal law the freedom of 
businessmen to join for mutual profit 
through eliminating their competitors from 
business or consumers from consideration. 
But it took special provisions to prevent 
the courts from holding that these antitrust 
laws applied to trade unions; and thus 
there emerged a North American variation 
of the “double standard,” namely, that cer- 
tain “monopolistic” practices forbidden by 
statute law for entrepreneurs were approved 
for aggregations of workingmen. 


Despite this variation, a great social and 
political fact—in Canada and the. United 
States—of the first quarter of the twentieth 
century, indeed down to the nineteen thir- 
ties, was the rapid rise of the trade union 
movement and the as yet limited machinery 
of the law to deal effectively with the pat- 
terns of group relations that were in crea- 
tion because of this important new social 
form. For much of the legal rules until 
recent years, in statute and case law, were 
negative in their approach to trade unions 
in society. That is to say, the rules were 
designed primarily to determine how far 
this novel social form and economic power 
should be able to operate without altogether 
upsetting existing legal ideas as to combined 
action by individuals or groups, and without 
exercising disproportionate econom‘c pressure 
as newcomers to decision-making in society. 
Of course, through the Industrial Disputes 
Investigation Act and corresponding pro- 
vincial statutes and through the spreading 
industrial standards acts, with their aim of 
uniformity of wage rates in an industry in 
a province, there were a number of positive 
notions intruding themselves. But it should 
be recalled at once that, in Canada at 
least, the legal right of the union to obtain 
employer recognition and to be bargained 
with in good faith is only a matter of the 
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Law is an instrument of conservation 
as much as or more than it is one 
of creation and adventure. 





last seven years and came into being more 
because of the war situation on the one 
hand and the impact of Wagner Act ideas 
on the other than due to any spontaneous 
movement in that direction in the Canadian 
law and politics of the thirties. At the 
same time the older areas of uncertainty— 
involving the legal status of the union for 
purpose of suit, the legal nature of the 
Collective Labour Agreement, the power of 
the courts to control varieties of union con- 
duct through the labor injunction, the vul- 
nerability of the union to suits for damage 
on grounds of conspiracy amounting to a 
tort, as well as to certain types of criminal 
liability arising out of strike and picketing 
situations—all of these continued to be char- 
acteristic of the law governing industrial 
relations in Canada. 


It is in this historical context that the 
role of law and lawyers must be viewed in 
order to assess the character of the parts 
played by both, as well as the possibilities 
of their roles henceforth in a period of 
rapidly changing legal and _ social forms. 
Nor should it be forgotten that the entire 
period from 1850 onward in Britain and 
North America is characterized by the 
growth of ever-larger units of economic 
enterprise and that many forms of group 
life are moving toward scales of operation 
never contemplated at their birth. Thus the 
rise of the modern corporation has led to a 
whole field of law determining the cor- 
poration’s legal character; its relations with 
its nominal owners, the stockholders; the 
powers of its managers; and its capacity for 
criminal and civil liability. It is not with- 
out significance also that this period of 
great extension in corporation law was not 
marked by any comparably creative ap- 
proach—except within recent years—toward 
the legal development of trade unions. 
These sprang to life out of social needs 
and arose as a social fact without too much 
of the midwife intervention of law. 


On the whole, therefore, the historical 
picture suggests that law lagged behind the 
social and economic institution of the trade 
union to the extent that it gave first oppo- 
sition, then reluctant acquiescence and 
modest guidance and only lately overt 
assistance to ensure both status and power. 
In a sense this relationship is thoroughly 
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understandable. The basis of medieval and 
early, modern English law was a mixture of 
many social and technical elements, but 
cutting across all were the dominant com- 
munity interests, as these were concéived 
by those groups holding political power. 
The emergence of workers to demand a 
share in the making of major economic and 
political decisions was bound to be resisted. 
Indeed, the delay in economic and legal 
recognition, long after the English reform 
bills of the 1830's and the 1860’s had granted 
political status to the workman, was indica- 
tive of how deeply resistant to this new 
force around the social bargaining table 
were those who already were there. But 
since law must reflect the need for certainty, 
for continuity and for stability, it was 
perhaps inevitable that the growth of unions 
should follow political and economic high- 
ways before they reached the legal. 


For the law is an instrument of conserva- 
tion as much as or more than it is one of 
creation and adventure. In this view of law 
as a system of rules recognized and en- 
forced by courts—which rules are created 
by courts, by legislatures and by all other 
bodies or persons to whom the legislature 
has delegated such power—in this view the 
historical] role of law and lawyers has been 
something of a delaying action and a mark- 
ing out of the limits beyond which the 
trade union was not to exercise its curious 
and unexpected powers. Small wonder that 
under these circumstances the trade union 
movement came to regard law and lawyers 
with suspicion and frequent distrust. The 
predominance of lawyers in legislatures, 
the ready award by courts of the labor 
injunction, the exposed position of unions 
to damage actions that at one time made 
for the personal liability of the membership 
itself or of their leaders, the availability 
of the best brains of the bar to act on 
behalf of management with a much less 
numerous corps at hand for union advice and 
advocacy and the intrusion of the technical 
doctrines of a mature law into new social 
activities in a state of flux and rapid growth 
—with technicalities often used to conceal 
or prevent decisions on the merits—all 
tended to exaggerate in the union mind the 
negative, obstructionist role of law and the 
conservative unsympathetic attitude of larger 
sections of the bar. That this was not alto- 
gether justified, that law could never move 
faster than popular demand and that such 
demand for a creative approach to trade 
unions in our middle-class society is only 
a matter of two generations or less, that 
lawyers may have exercised a restraining 
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role on their more aggressive and powerful 
clients and thus contributed to more states- 
manlike management—all of this is too 
often overlooked as the eye of the unionist 
runs over several hundred years of struggle 
by workmen for the legal protection and 
extension of their group rights and interests. 


Present Position 


Seventy-five years of legal development 
in trade union law have now given to unions 
a legal status almost commensurate with 
their actual economic power and social im- 
portance. Almost, but not quite. What has 
happened is that ameliorative legislation has 
been slowly developing to remove the stric- 
tures placed upon unions by the criminal 
law and by some aspects of the civil, and 
too, that administrative supervision of in- 
dustrial relations has appeared as a means 
of insuring that “recognition” shall be 
granted, independence of unions preserved, 
bargaining in good faith achieved, fairness 
in contractual relations encouraged and 
grievance procedure provided for. At the 
same time, the strike as a weapon has 
remained, but is tempered now by “com- 
pulsory” delay, arbitration and conciliation; 
indeed, its position as a drastic instrument 
of last resort has been emphasized by recent 
statutes. Yet any summary of the present 
position shows great gaps in the achieve- 
ment of union status and protection. The 
whole field of strike activity is affected by 
the uncertainty of picketing limits and the 
continuing application of the doctrines of 
“criminal conspiracy” and “sedition” to 
union-management disputes. On the civil 
side—although in most cases of contractual 
or delictual breaches the union can be sued 
either directly or by a representative action 
—there is almost no legal basis as yet for 
permitting the union itself to sue for dam- 
age to it. Indeed, it is probably strictly 
true to say that, in the common law prov- 
inces at least, unions not registered under 
the Trades Union Act are associations in 
“restraint of trade” and as such will not be 
given access to the courts to sue in the 
protection of their interests. Again, only 
one province seems to have provisions that 
deal with the labor injunction in such a way 
as to somewhat restrict the awarding of 
interim injunctions. 

When the more recent legislation is ex- 
amined, notably the federal Industrial Re- 
lations and Disputes Investigations Act of 
1948, together with comparable provincial 
legislation—all related to the 1944 federal 
wartime Order in Council P. C. 1003 (as 
amended)—it will be evident that the ex- 


Lawyers in Industrial Relations 





perience under the National War Labor 
3oard and its successor, as well as under 
the various provincial boards, has only be- 
gun to give guidance for the many issues 
raised by this type of legislation. One has 
only to remember the difficulties of these 
boards in questions of “certification,” 
“classification,” “differentials,” “subjects for 
collective bargaining,” “grievances,” “wage 
rates,” “arbitration,” “bargaining,” “employer 
rights,” etc., to appreciate the variety of 
the problems, as industrial relations in 
Canada enter this new era of administrative 
regulation, compulsory union recognition 
through certification, collective bargaining 
required by law and “compulsory” arbitra- 
tion and conciliation. 


’ 


The lawyer’s difficulty here is that this is 
law-making and rule-applying in a new and 
only partly charted field. He needs to step 
as warily as he can so as not to encourage 
patterns of quasi-judicial behavior by boards, 
conciliators or arbitrators that lead to the 
torturing of language or that break too se- 
verely with his standards of a fair hearing 
and the proper conduct of parties in con- 
tentious proceedings. It may be true that, 
as lawyers, their contribution to trade union 
law was, until recently, limited and not 
too sympathetic, but now that rules are 
coming into operation and covering, with 
increasing detail, most aspects of labor- 
management relations, their role may help 
to bring continuity and stability to the work 
of boards, administrators and others who 
have the power of decision. 

This is, however, a relatively new area of 
social and legal experience. Not much more 
should be expected from the lawyer than 
from any other group in the community 
concerned with these problems—although 
there would be every reason to hope that 
his predeliction for technique and profes- 
sional habits of procedure should not in- 
terrupt or complicate needlessly the process 
of enclosing industrial relations within the 
new legal and quasi-legal forms. 

It is, of course, not surprising that trade 
unions should even recently have argued 
against the appearance of lawyers before 
these new regulatory agencies. That pro- 
test is not only a reflection of their suspicion 
that management can hire more, if not 
better, minds to plead the employer case, 
but that the lawyer, even the labor lawyer, 
brings a method and a routine into labor 
relations where heretofore, informality, ne- 
gotiation and power, naked or coarsely 
disguised, operated with reasonable chances 
of achieving objectives, and with the weapons 
well understood by both antagonists. How- 
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ever, here the answer surely is the one that 
may be made to most general criticisms of 
the lawyer in society. The lawyer and his 
concepts of fairness, of procedural order, 
of “rights,” “wrongs” and “duties,” together 
with his own linguistic tools—intellectual 
short cuts—are one of the prices a complex 
community pays for trying to have both 
some order and some freedom. This does 
not mean that society could not exist with- 
out lawyers as we know them. But societies 
such as ours could scarcely formalize so 
much of their social patterns into “fixed” 
rules without requiring a professional corps 
to draft, to interpret, to advise and to plead. 
If the lawyers were expelled from labor 
disputes, as unions have often suggested, 
the only short result would be to develop 
a group of union officials or outsiders to do 
the job of advocating, drafting and inter- 
preting, and it is questionable whether what 
they would do would not be considerably 
worse than that which lawyers frequently 
are accused of doing in this “virgin” field. 


There are a number of other considera- 
tions that intrude upon any estimate of the 
contemporary position of law and lawyers 
in industrial relations. It often has been 
remarked how much akin to experience 
with the law of industrial relations is the 
record of international law. Springing out 
of the needs of modern, independent nation- 
states to regulate their relations with each 
other if anarchy was not to prevail, inter- 
national law borrowed most of its ideas 
from the legal systems about it. To much 
of the ordinary relations between states, 
that did not involve matters of the highest 
political urgency, the law of nations was 
applied and respected with increasing con- 
sistency up to the First World War. But both 
world wars disclosed something that in the 
long peace of the nineteenth century almost 
had been forgotten, namely, that great 
power is not often a respecter of rules when 
critical issues are in the balance, particularly 
when there is no superior power to compel 
genuflection. 


Hence, it has come to be said that inter- 
national law was a primitive form of law 
reasonably developed in its concepts and 
content, but weak in its application at criti- 
cal points. And because too much was 
expected from that law—a law without 
sheriffs or legislatures of its own—when it 
could not preserve the peace, there was dis- 
credit for the system and its practitioners, 
the lawyers. Yet, it was the statesman or 
soldier who refused to use these rules when 
other devices seemed more effective to 
achieve vital decisions. By contrast, it was 
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the lawyer through arbitration, through in- 
ternational courts, through international in- 
stitutions and through conciliation and 
mediation procedures who patiently helped 
to work out the framework of peace-keep- 
ing techniques which matured in the League 
of Nations and later led to the United 
Nations. Indeed, though these both became 
relatively weak agencies for controlling 
war, it is their weakness politically that now 
is apparent, not juristically. 


Similarly with industrial relations. Here 
the antagonists are power groups within a 
municipal political order, just as in inter- 
national relations the power groups are 
states within the system of independent 
nation-states. Consider, for example, how 
the legal control of the great corporation 
in its competitive activities has become one 
of the more difficult and frustrating social 
experiences, as the record of antitrust en- 
forcement in the United States and Canada 
rather clearly indacates. Similarly, while 
the growing power of labor was not dis- 
couraged by subjecting them to the anti- 
trust laws, now that their authority in cer- 
tain industries has reached substantial sociak 
and economic proportions, there may be a 
need for some new approach to insure ef- 
fective means of responsible control. 


For when a union feels deeply about an 
issue, the narrow question of the legality of 
its conduct will not seriously thwart policy, 
and severe strike situations appear from 
time to time to remind us how thin is the 
line between order and anarchy in a com- 
munity where hundreds or thousands are 
risking much to obtain an acceptable agree- 
ment, or for other traditional union reasons. 
How much “law,” in the sense of respect 
for all the rules of the community, prevailed 
in Asbestos when the strike was on in 1949? 
What could law and lawyership do under 
those conditions, even if the rules were 
“clear” and all the necessary coercive power 
available? Indeed, the phrase law and order 
deserves reversal and should in logic and 
sense read “Order and Law,” for any sys- 
tem of rules as formal and comprehensive 
as law requires “order” before the rules 
can be even satisfactorily formulated to 
say nothing of being applied. And enforce- 
ment too, in a constitutional society, is 
ultimately much more a matter of commu- 
nity consent than coercion. The fiasco of 
prohibition law enforcement_in the United 
States is a lesson too clear to be missed. 
Hence, it required two or three generations 
for the union pattern to emerge as a social 
fact in society before the lawyers could do 

(Continued on page 292) 
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Time-Off-for-Voting Law 
Upheld by Supreme Court 


An employee must be paid for the time 
he takes off from work to vote—that, sum- 
marily, is the ruling of the United States 
Supreme Court in its affirmation of the 
Missouri Supreme Court’s decision uphold- 
ing the Missouri statute on time off to vote. 

Specifically, this case of Day-Brite Lighting, 
Inc. v. Missouri (March 3, 1952) has estab- 
lished that a Missouri employer must (1) 
permit an employee to leave his work so 
that he will have at least four consecutive 
hours in which to vote and (2) pay the em- 
ployee for that time off from work which 
makes up the four consecutive hours. 


The majority of the United States Su- 
preme Court viewed this legislation as an 
attempt by Missouri “to safeguard the right 
of suffrage by taking from employers thé 
incentive and power to use their leverage 
over employees to influence the vote”; it 
pointed out on the other hand that “the 
only semblance of substance in the consti- 
tutional objection to Missouri’s law is that 
the employer must pay wages for a period 
in which the employee performs no serv- 
ices.” The majority concluded, however, 
that such legislation is not unconstitutional 
because “most regulations of business nec- 
essarily impose financial burdens on the 
enterprise for which no compensation is 
paid. Those are part of the costs of our 
civilization.” 

The Court’s decision provoked a vigorous 
dissent from Mr. Justice Jackson, who said: 
“Getting out the vote is not the business of 
employers .... It is either the voter’s own 
business or the State’s business. I do not 
question that the incentive which this statute 
offers will help swell the vote; to require 
that employees be paid time-and-a-half would 
swell it still more, and double-time would 


Wages ... Hours 


do even better. But does the success of an 
enticement to vote justify putting its cost 
on some other citizen?” 

Many states with similar statutes are af- 
fected by the Supreme Court’s holding. 
These include Arizona, California, Colorado, 
Illinois, Indiana, Iowa, Kansas, Kentucky, 
Maryland, Minnesota, Nebraska, New York, 
South Dakota, Texas, Utah, West Virginia 
and Wyoming. However, the Kentucky Su- 
preme Court has held its pay-for-voting- 
time law to be unconstitutional, and Wis- 
consin’s statute does permit deductions for 
working time off to vote. 

For an over-all picture of the individual 
states’ provisions covering time off for vot- 
ing, see the chart on the following pages. 


New Wage 
and Welfare-Plan Policies 
Approved for Construction Industry 


Wage increases up to 15 cents an hour 
over the 10 per cent increase permitted un- 
der the old formula were unanimously ap- 
proved for the building and construction 
industry in 1952 by the Wage Stabilization 
Board. The board, in announcing its 1952 
wage stabilization policy for the construc- 
tion industry, acted on the unanimous rec- 
ommendation of the Construction Industry 
Stabilization Commission, a board-appointed 
tripartite body which carries out the WSB’s 
functions in this industry. 

Under the old 10 per cent formula (adopted 
August 31, 1951), the wage board permitted 
wage raises up to 10 per cent above the area 
rate prevailing for each job classification on 
July 1, 1950. This 10 per cent increase was 
the only one received by construction work- 
ers, although employees in other industries 
were granted cost-of-living increases under 

(Continued on page 286) 


283 








STATE ‘‘TIME-OFF.# ¢ 


(How many hours and when may you take off from work to vote? Will you §get 








State Length of time Hours of absence Can employee be docked? 

Alabama Two hours;incounties Specified by employer All election—yes 

of 75,000 to 130,000 
population only 

Alaska No provision 

Arizona Two hours Specified by employer General election—no 

Arkansas After quitting time, Specified by state Law not specific 

not later than 4p. m. 

California Two hours Not specified; how- General, direct primary 
ever, election offi- or presidential primary 
cers may be absent —no 
all day without sus- 
pension or discharge 

Colorado Two hours Specified by employer General election—no, un- 

less pay is by the hour 

Connecticut No provision 


Delaware 


No provision 


D. of C. No provision 

Florida No provision 

Georgia No provision 

Hawaii No provision 

Idaho No provision 

Illinois Two hours Specified by employer General or special or any 
election at which propo- 
sitions are submitted to 
a popular vote—no 

Indiana Four hours Mutual agreement General, national, state or 

‘ county election—no 

Iowa Two hours Specified by employer General election—no 

Kansas Two hours Specified by employer General election—no 

Kentucky Four hours Specified by employer All elections—yes 

Louisiana No provision 

Maine No provision 


Maryland 


“Sufficient” time, not 
exceeding four hours 


Specified by employer 


General, special or 
mar¢ election—no 


Massachusetts Two hours First two hours after Not specified 
opening of polls 

Michigan No provision 

Minnesota Law not specific Specified by state “dur- All elections—no 


Missouri 
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Four hours 


ing the forenoon” 


Specified by employer 


All elections—no 


pri- 
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State 
Montana 


Nebraska 


Nevada 


New Hampshire 
New Jersey 
New México 


New York 


North Carolina 
North Dakota 
Ohio 


Oklahoma 


Oregon 
Pennsylvania 
Puerto Rico 
Rhode Island 
South Carolina 


South Dakota 


Tennessee 


Texas 


Utah 


Vermont 
Virginia 
Washington 


West Virginia 


Wisconsin 


Wyoming 


Wages... 


Length of time 
No provision 
Two hours 


Three hours in places 
that operate on legal 
holidays; otherwise 
all day 

No provision 

No provision 

Two hours 


Two hours; special 
rules for primaries 


No provision 
No provision 
Two hours 


Two hours, unless 
more time is needed 


No provision 
No provision 
No provision 
No provision 
No provision 


Two hours 


No provision 


“Reasonable and fair” 


Two hours 


No provision 

No provision 

No provision 

Three hours, unless 
more is necessary 


Three hours; special 
for “cities of the 
first class” in city 
primaries 

One hour, other than 
lunch hour 


Hours 


Hours of absence 


Specified by employer 


Not specified 


Specified by employer 


Employer may specify 
hours 


Specified by employer 


Specified by employer 


Employer may specify 
hours 


Specified by. employer 


Specified by employer 


Not specified 


Specified by employer 


Not specified 


Can employee be docked? 


All elections—no 


Not specified 


No 


Not if voter uses two 
hours specified or if 
hours are not specified 
by employer 


All elections—no 


Not specified 


All elections—no 


Statute—no; Atty. Gen. 


Opin.—yes 


General election—no, un- 
less pay is by the hour 


“Primary or convention” 
—no 


Yes 


Primary election—no 
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(continued from page 283) 
General Wage Regulation 8 amounting to 
4.7 per cent. 

The board explained that this average 4.7 
per cent increase would be 12 cents an 
hour in the construction industry. The ad- 
ditional, three-cent allowable increase was 
justified by the commission on the grounds 
that “the WSB, in approving the new pol- 
icy, specified that increases in holidays with 
pay, vacation payments, pensions or similar 
fringe were to be chargeable against the 15 
cents allowable.” The wage board also 
pointed out that any adjustment under its 
new policy requires prior commission ap- 
proval. 

The change from a percentage to a cents- 
per-hour formula was made so as to con- 
form to the customary practice in the in- 
dustry of expressing differentials between 
“various crafts and between neighboring 
localities” in cents per hour; it also tends 
toward greater stability “for 15 cents is not 
as much in its final impact as 6 per cent of 
the average hourly wage rate.” 

A five-point health and welfare plan 
policy for the building and construction indus- 
try was also approved by the WSB. How- 
ever, the board’s industry members, as well 
as two of the four employer representatives 
of the Construction Industry Stabilization 
Commission, which made the recommenda- 
tion, dissented. 

Highlights of the board’s new policy on 
health and welfare plans are as follows: 


(1) All new plans and all employer-con- 
tribution increases under existing plans re- 
quire prior approval by the commission. 


(2) Normally, employer contributions not 
exceeding. seven and one-half cents will be 
approved. However, since the commission 
found that many plans contained this con- 
tribution rate prior to stabilization, it will 
consider applications for greater amounts 
on a case-by-case basis. 


(3) In local negotiations, the parties may 
choose the kind of benefits they will pur- 
chase with the fund; they must be the type 
of benefits approved by the WSB, however. 


(4) Since it is often necessary in the con- 
struction industry to build up a fund over 
a period of time before any benefits can be 
purchased, commencement of employer con- 
tributions is provided for prior to the plan’s 
completion. 


(5) After a plan has been negotiated by 
the appropriate bargaining agencies, it may 
be approved as an area practice, thereby 
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making it unnecessary for any subsequent 
contractor to seek further approval if he 
conforms to that practice. 


Guaranteed-Weekly-Wage Plan 
Requirements Set by Court 


A federal district court recently set forth 
the requirements of a valid guaranteed- 
weekly-wage contract provided for under 
the amended Fair Labor Standards Act. 
This type of agreement, commonly known 
as a Belo-type contract (named after the 
first case which involved one), covers wage 
guarantees to employees whose workweeks 
are necessarily irregular. 


Under this plan an employer and em- 
ployee may agree that a guaranteed weekly 
amount will be paid the employee, regard- 
less of the number of hours worked, up to 
60. This amount is to be figured on the 
basis of a regulate rate up to 40 hours, with 
time-and-one-half that rate applying on the 
balance. If the employee works a number 
of hours in excess of the contract’s limit, 
again the time-and-one-half rate will apply 
to those additional hours. 

Following are the requirements listed by 
the court in its consideration of a group of 
such contracts: 


(1) Sixty hours’ work is the legal limit 
beyond which no guarantee may be provided 
for. 


(2) A continuing irregularity in hours 
must be present in the employee’s job— 
occasional or emergency fluctuations will not 
meet this requirement. 


(3) In conjunction with point 2, the worker 
must sometimes work a greater number of 
hours than those covered by the agreement. 


(4) The employer must maintain a record 
of the hours actually worked by the em- 
ployee. 

(5) The contract must be amended when- 
ever any changes in pay are made. 


(6) When the employee works beyond 
the number of hours covered by the con- 
tract, he must be paid additional compensa- 
tion for those hours. 


(7) The contractual hourly rate—not a 
corresponding fraction of the guaranteed 
weekly wage—must be paid an employee 
whose job is terminated in the middle of the 
week.—Tobin v. Morristown Poultry Com- 
pany, Inc., 21 Lapor Cases § 66,798 (DC 
Tenn., 1952). 
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Decisions of Courts and 
Administrative Agencies 








Pp tcesch tended INFLUENCE barely 
thrived in the United States before 
World War II. Its basic, revolutionary 
philosophy has always been repugnant to 
all freedom-conscious American citizens. 
But Communist Russia was our ally in the 
last war, and accepting her as such, we 
relaxed our vigil. Result: the threat of 
Communist influence in the immediate post- 
war years was greater than it had ever been. 


Realizing this, Congress went to work in 
1947 to curb this influence where it had 
become greatest—in certain labor organiza- 
tions. It knew that one of the best ways to 
deal a death blow to any such threat in an 
organization was the barring of those of its 
leaders believing in or supporting the Com- 
munist philosophy. 

It sought to deliver its coup de grdce in 
the form of the affidavit. Section 9 (h) of 
the Taft-Hartley amendments to the NLRA, 
therefore, required all union officers to file 
affidavits annually declaring nonaffiliation 
with and nonmembership in the Communist 
Party tf they wanted the benefits, as well 
as the protection, granted under the act for 
their unions. 


This requirement has been no passive 
means in furthering the accomplishment of 
the goal of Section 9 (h)—thwarting Commu- 
nist domination of certain labor organizations. 


Its telling effect was noted recently by 
NLRB Chairman Paul M. Herzog at the 
hearings of the Senate Subcommittee on 
Labor and Labor Management Relations, 
on Communist domination of certain unions. 
Pointing out the difficulty of noncomplying 
unions to secure NLRB assistance, he said: 
“ , . they could not go on the ballot in 
any Board elections [except in decertifica- 
tion elections, where appearance was dis- 
advantageous]; they could not. secure 
authority to execute lawful union-shop 
agreements; [and] they could obtain no 
remedy for unfair labor practices.” 


Labor Relations 


Numerous cases were tried by the courts 
concerning noncompliance of the top levels 
of labor organization—the national and in- 
ternational unions. In 1950, however, the 
United States Supreme Court established, 
in the Highland Park case (NLRB v. High- 
land Park Manufacturing Company, 19 LARor 
Cases { 66,327, 184 F. (2d) 98), that all levels 
in the labor movement were subject to the 
Taft-Hartley Act affidavit requirements. 

It was not until the Sunbeam decision de- 
cided March 13, 1952, 2 CCH Lapor Law 
Reports (4th Ed.) § 11,440, 98 NLRB, No. 
98, however, that the noncompliance pro- 
vision of the act was applied to revoke the 
certification of an international union, bDe- 
cause an affiliated local had failed to file the 
required non-Communist affidavits at the time 
of the certification. 

The NLRB, in the first action of its kind, 
revoked a certification of a parent national 
union as the bargaining representative for a 
group of 2,875 employees in a Chicago, 
Illinois plant, because the local active among 
the employees had not filed non-Communist 
affidavits for all of its officers when the 
certification was issued. 

The Board also vacated its order in a 
companion case where it had directed the 
employer to bargain with the union. 

The unions involved in the case are the 
United Electrical, Radio and Machine Work- 
ers of America, unaffiliated, and its Local 
1150. The employer is the Sunbeam Cor- 
poration, of Chicago, a manufacturer of 
electrical appliances. 

The UE was certified as the majority 
representative of production employees at 
the Sunbeam plant in April, 1950, after it 
had won an election requested by the em- 
ployer in December, 1949. The Board was 
of the opinion at the time that Local 1150 
was in compliance with the non-Communist 
affidavit and the other filing requirements 
of the act. 
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In April, 1951, the Board found, on the 
basis of charges filed by UE, that the 
Sunbeam Corporation had illegally refused 
to bargain with the union after its certifica- 
tion by the Board. The Board ordered the 
company to bargain. 

However, on October 24, 1951, the Board 
reconsidered the compliance status of Local 
1150 and found that it had never been in 
compliance, because certain persons found 
to be its officers had not filed the non- 
Communist affidavits required by the act. 
These officers were the local union’s three 
trustees and its sergeant-at-arms. The union 
had not mentioned them in its affidavit list- 
ing all its officers, as required by Board 
rules. 

At that time, the Board issued a notice 
to the unions to show cause why the bar- 
gaining order and certification should not 
be revoked. Both the employer and the 
unions filed responses. 


In vacating the bargaining order and re- 
voking the certification, the Board said: 

“Under now well established Board prin- 
ciples, neither the UE International nor its 
Local 1150 would have been placed on the 
ballot in the election, nor would either have 
been certified, had the Board known at that 
time that Local 1150 was not in compliance 
with the filing requirements of the Act. It 
would be inconsistent both with the basic 
considerations which impelled the establish- 
ment of that principle, and with the spirit 
of Section 9 (h) itself; as indicated in the 
legislative history of the 1947 amendments 
to the Act, to hold that a certification in- 
herently defective at the outset could ‘con- 
fer on the union the right of later recourse 
to the Board, or, conversely, expose the 
Employer to an unfair labor practice find- 
ing for refusing to honor that certification. 


“Indeed, ‘in view of the facts as now 
established, the Respondent’s position through- 
out appears to have been comparable to that 
which a majority of the Board has hereto- 
fore indicated would be a proper defense to 
a charge of unlawful refusal to bargain. 
Accordingly, as the certification which was 
the sole evidence of the majority status of 
the charging union in the complaint pro- 
ceeding ought never to have issued, the 
equitable arguments urged by the UE 
International are insufficient to dissuade us 
from unanimously now finding that we 
should set aside the finding in Case No. 
13-CA-365, 541 [Sunbeam Corporation], that 
the Respondent violated Section 8 (a) (5) 
of the Act. We shall also set aside the con- 
comitant order to bargain. 
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“Apart from the unfair labor practice 
proceeding, there remains a question as to 
the present validity of the certification in 
favor of the UE International. The Em- 
ployer now having been shown to have been 
right from the beginning, the same factors 
which lead to our conclusion to set aside 
the 8 (a) (5) finding and order require that 
the two-year old certification be vacated. 
There is nothing, either in the records of 
the representation and the complaint cases, 
or in the documents considered in the sub- 
sequent compliance proceeding or in con- 
nection with the Notice to Show Cause, 
which would warrant any other present ac- 
tion with respect to the certification.” 


For background on the Communist- 
affidavit question, see articles by David 
Shair in the September, 1950 and the Janu- 
ary, 1952 issues of this magazine. 


From 65 to the Grave 


This is the case of the reluctant pensioner. 
The decision seems to raise more issues 
than it settles. One of the settled issues 
seems to be that an employee’s reaching the 
age of 65 is not just cause for discharge. 


This is the way it happened. In 1947 the 
Ford Motor Company became party of a 
group annuity contract between itself and a 
life insurance company. It notified one of 
its employees that he was eligible to sub- 
scribe under this group annuity provided 
he authorized certain deductions from his 
pay check, and that upon reaching the age 
of 65 he would be entitled to an annuity of 
$20 a month. 


The employee was notified about three 
months in advance of his sixty-fifth birth- 
day that on that date he would be retired on 
his annuity. He had been with the Ford 
Motor Company for approximately 35 years. 


As is very well known, the Ford Motor 
Company operates under a collective bar- 
gaining agreement which establishes rules 
of discharge and provides a grievance pro- 
cedure. The contract establishes seniority 
provisions and provides the conditions under 
which seniority is broken, which includes 
the employee’s quitting and being dis- 
charged and the discharge not being re- 
versed through the grievance procedure. 
The contract provides for the order of lay- 
offs and rehiring. The contract states that 
the right to discharge is the sole responsi- 
bility of management, but that claims of un- 
just discharge will be subject to the grievance 
procedure. 
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After receiving notice from the company 
that he would be retired, the employee: (1) 
protested his discharge, (2) offered to utilize 
the grievance procedure contract for a de- 
termination of his rights and (3) offered to 
negotiate the terms of a bilateral retirement 
agreement. 

Some of the unanswered questions seem 
to be: Does the employer have the right to 
establish unilaterally a policy of compulsory 
retirement? Is the employee’s subscription 
to the retirement plan a promise to retire 
at the retirement date, and are the annuity 
payments conditioned upon such retire- 
ment? Does the employer have a common 
law right to establish a compulsory retire- 
ment policy at a given age, which right is 
not abrogated by collective bargaining 
agreement in effect at the retirement age ?— 
United Protective Workers of America, Local 
No. 2, an Independent, Unincorporated V olun- 
tary Labor Organization, and Joseph W. 
Orloski v. Ford Motor Company, 21 Lasor 
Cases J 66,819. 


Too Much Help 


Although assistance furnished a guard’s 
union during its infancy by a union admit- 
ting to membership employees other than 
guards does not necessarily establish affilia- 
tion between the two unions, too much aid 
signifies a lack of freedom and independence 
in formulating its own policies and deciding 
its own course of action. 

Upon the expiration of their contract, the 
employer refused to continue recognition of 
Local 910 as the representative of both the 
guards and the production and maintenance 
employees. The guards then undertook to 
establish their own organization. 


The new union held two organization 
meetings at the meeting place of Local 910 
without being asked to pay any rental 
charge although other organizations which 
used this meeting place were required to 
pay for its use. The meetings were attended 
by the president and secretary-treasurer 
of Local 910, who assisted the organizers of 
the union in the election of officers and in 
drafting and adopting a constitution and 
bylaws. 

Local 910 donated the use of its office 
supplies, facilities and equipment and had 
printed, at its own expense, the new union’s 
membership cards. The officers of Local 
910 prepared, for approval and signature of 
the new union’s officers, the correspondence 
which resulted in the filing of a petition for 
certification. Although the new union had 
provided that its future meetings would be 
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held and its mail received at the home of 
its financial secretary-treasurer, no formal 
meetings had been held since the original 
organization meetings. In addition no dues 
had been collected. 

In dismissing the petition for certification 
the Board held that the new union was con- 
tinuously dependent on the old union for 
material aid as well as for advice and guid- 
ance.—Magnavox Company, 2 CCH Lasor 
Law Reports (4th Ed.) § 11,354. 


Short Shorts 

A contract which provides in one para- 
graph that “The company agrees to employ 
in its mill only such persons who are in 
good standing” with the union and in the 
next gives employees a 30-day grace period 
before joining does not constitute an illegal 
closed-shop, agreement, says the NLRB. 
The Board did not think, it said, that the 
quoted clause “imposes any obligation to 
hire only such new employees who are 
members of the union.”—Blackstone Mills, 
Inc., 2 CCH Lapor LAw Reports (4th Ed.) 
q 11,437. 

Presence at an election of a representa- 
tive of the union who was not an employee, 
who arrived before the voting started and 
who “remained in the polling area for a 
comparatively long time after the voting 
began, giving directions to the election offi- 
cers and to the voters,” voids the results of 
the election. “If the tables were turned, 
and a representative of the company had 
done exactly what was done here, with a 
result favorable to the employer, the elec- 
tion should be set aside; and the same rule 
must apply in this case,” said the Court of 
Appeals for the Fifth Circuit—Southwestern 
Electric Service Company v. NLRB, 21 Lasor 
Cases { 66,820. 

Strikers against an unfair labor practice 
lost their right to reinstatement by failing 
to individually present themselves for work. 
The union, in calling off the strike, ex- 
pressly agreed to such individual applica- 
tions for reinstatement. The  union’s 
back-to-work offer was incomplete until 
perfected by the individual applications.— 
American Manufacturing Company of Texas, 
2 CCH Lasor Law Reports (4th Ed.) 
q 11,435. 

By selecting a disproportionate number 
of union members for layoff and by refusing 
to reinstate most of them because of union 
activities, the employer engaged in discrimi- 
natory conduct against its employees.—Con- 
necticut Chemical Research Corporation, 2 
CCH Lapor Law Reports (4th Ed.) ¥ 11,445. 
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CURRENT LITERATURE 





in the Labor Field 





How Lincoln Did It 


Incentive Management. | 

The Lincoln Electric Company, 22801 
St. Clair Avenue, Cleveland 17, Ohio. 1951. 
280 pages. $1. 

The author discusses the philosophy of 
management which enabled him to build a 
company facing bankruptcy to a leader in 
its field during his term as president. Work- 
ing from the postulate that all men have 
latent ability which provides incentive when 
it is recognized by their contemporaries and 
themselves, the author attempts to outline 
the principles and philosophies in industry 
that produce the atmosphere and incentives 
which will rapidly develop in the individual 
his latent abilities. 


The book deplores the control of govern- 
ment bureaucracy and high taxes over 
American industry, advocates the “survival 
of the fittest” in managerial positions. The 
primary goal of industry should be “to make 
a better and better product to be sold to 
more and more people at a lower and lower 
price.” 

Although the book tends to oversimplifi- 
cation and generalization, it is interesting as 
an expression of belief in democratic indivi- 
dualism in an age of increasing collectivism. 


James F. Lincoln. 


More Light on a New Profession 


Personnel Administration. Paul Pigors and 
Charles A. Myers. McGraw-Hill Book Com- 
pany, 330 West 42nd Street, New York 18, 
New York. 1951. $6. 

Line and staff administrators will recog- 
nize the merit of this statement of the phil- 
osophy underlying personnel administration: 
“Reduced to its essence, good management 
means getting effective results with people.” 
The authors urge the consideration of per- 
somnel administration as a basic function 
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which permeates all levels of management, 
since executives are effective only to the 
extent that they achieve results with the 
assistance of those working under them. 
The place of the personnel specialist is to 
act as exponent of the personnel point of 
view in policy formulation and administra- 
tion, to handle special personnel problems, 
to help formulate personnel policies and 
reduce them to writing, and to help develop 
sound personnel procedures and services de- 
signed to maintain high morale and correct 
poor conditions. 


Changes indicative of a developing con- 
cept of the importance of personnel work 
in industry and commerce have been incor- 
porated in this second edition of the book, 
which explains more clearly why respons- 
ibility for personnel relations inevitably rests 
with line management, emphasizes the need 
for working with union leaders, examines 
the challenge of getting teamwork, and pre- 
sents an appraisal of human problems in- 
volved in making changes in work assignments. 

Part I discusses essential principles de- 
veloped from experience and presents them 
in such a manner that they help the student 
to form the basis for a practical system of 
personnel policies. 

Part II consists of a series of case studies, 
each one pertaining to a phase of personnel 
administration dealt with in Part I. The 
author has made every attempt to present 
these studies objectively. Questions for dis- 
cussion are interpolated at vantage points 
within the case. 

This is not a book of theory in the field 
of human relations; rather it is a practical 
guide to students and novices in personnel 
administration. The case studies are obvi- 
ously designed to guide the uninitiated 
thinker in the field to what, in the authors’ 
opinion, are the basic forces at work in the 
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situations illustrated. Experienced personnel 
administrators may find new ideas presented 
in the revision which are worthy of incor- 
poration into their techniques, particularly 
since the authors have made reference to 
recent publications in the field. 


A President's Use 
of Wartime Powers 


Constitutional Problems Under Lincoln. J. 
G. Randall. University of Illinois Press, 
Urbana, Illinois. 1952. 596 pages. $4.50. 

Those acts which Lincoln performed while 
President and to which his opposition shouted 
“unconstitutional,” when viewed in retro- 
spect, are more important as the basis of 
an Order of the Coif bull session than as 
serious argument. The point is that Lin- 
coln’s actions were motived by his strong 
devotion to a constitutional republic. A 
constitutional republic was his creed. He 
was determined to preserve that creed in 
polished splendor even if his rubbing chipred 
a little of the gilt here and there. Randall’s 
book is by no means iconoclastic, but a 
sharp examination of the factual record 
of that test of the Constitution that found 
domestic issues presenting “to the whole 
family of man the question whether a con- 
stitutional republic, or democracy—a gov- 
ernment of the people by the same people 
—can or cannot maintain its territorial 
integrity against its domestic foes 7 

The legal student cannot afford to gloss 
over the Civil War period and the wartime 
President’s use of powers of his office. Lin- 
coln was faced with disunity which, unlike 
today’s, did not stem from disinterested 
electorates, a vacillating foreign policy and 
corrupt machine control. 

Lincoln’s taxes, his civil-rights program 
and his “draft” were to him necessary im- 
plements to the realization of his creed. 
Preservation of the creed was necessary 
to fling the lie at those who were all too 
ready to cluck at the breakup of a gov- 
ernment dedicated to the ideal of the “rule 
of law.” 

When the Constitution is gone, its ideals 
are gone; when ideals are gone, the rule 
of law is gone; and when law is gone, 
liberty is gone. Ideals in a constitutional 
republic are not its “inherent and fatal 
weakness.” Lincoln believed that ideals are 
a constitutional government’s armored plate. 

While the author does not make any at- 
tempt to draw a comparison between our 
more recent wartime presidents and Lincoln, 
many readers of this book cannot help 
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but make such a comparison. In the sum- 
mary, the author does compare Wilson and 
the wartime powers that he used. However, 
the reader cannot be blamed if in his com- 
parison he skips the Wilson period and 
comes down to the present; and he might 
conclude that since Lincoln was interested 
first, last and always in the unity of this 
nation, he had little interest—if any—in 
propagandizing this form of government in 
other parts of the world or offering it by 
gift, pressure or force to any other people. 
To him a “government of the people, by the 
same people” meant self-determination. 

Lincoln was in favor of civilians occu- 
pying the office of commander-in-chief. His 
“sovernment of the people” cannot be 
interpreted to favor the placement of one 
of the military in the highest position in 
this constitutional republic. His often-used 
phrase “government of the people, by the 
same people” can only mean that the highest 
office be occupied by one of the cit’z°ns 
who is attuned to the same citizens. This 
precludes the office to any who by training, 
culture and association are attuned to the 
subversion of domestic policies to interna- 
tional policies. 

The book was first published in 1926 and 
has for a number of years been out of print, 
but this edition is a revision, not merely a 
reprinting of the first edition. 





ARTICLES 





Taft-Hartley Coverage ... The author 
discusses classes of employees excluded from 
coverage by T-H, comparing these catego- 
ries with the ones exemp‘ed by the Wagner 
Act.—Rosenthal, “Exclusions of Employees 
Under the Taft-Hartley Act,” /ndustrial and 
Labor Relations Review, July, 1951. 


Utilities Rates . . . The factors necessary 
to a fair showing of economic issues in 
utilities rate cases are enumerated in this 
article—Lansdale, “Proof of the Economic 
Issues in a Rate Case,” Public Utilities Fort- 
nightly, November 22, 1951. 


Uniform Commercial Code’s Section 2-505 
.. - An apparent hiatus between law and 
modern business practice is attempted to 
be closed by the firm-offer provision of the 
proposed code. This article studies its need 
in the construction industry, stating that no- 
where has the gap “been more severely 
criticized than in the relation of general con- 
tractor to subcontractor” in that field. The 
author of the article is associate law professor 
of Indiana University.—Schultz, “The Firm 
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Offer Puzzle: A Study of Business Practice 
in the Construction Industry,” University of 
Chicago Law Review, Winter, 1952. 

An appraisal of Professor Schultz’s inves- 
tigations is voiced by a University of Chicago 
law professor.—Sharp, “Promises, Mistake 
and Reciprocity,” University of Chicago Law 
Review, Winter, 1952. 

British Industries . . . The Autumn, 1951 
issue of Law and Contemporary Problems is 
devoted to a symposium on the nationaliza- 
tion of British industries. The articles are 
entitled: “The Nationalization of Basic 
Industries,” “The Legal Status and Organ- 
ization of the Public Corporation.” “Some 
Legal Aspects of Compensation for Nation- 
alized Assets,” “Financing the Nationalized 
Industries,” “Selection and Training for 


Management in British Nationalized Indus- 
tries,” “Labor Relations in Nationalized 
Industries with Particular Reference to the 
Coal Mining Industry,” “Parliamentary, 
Ministerial, and Judicial Control of Nation- 
alized Industries in Great Britain” and 
“Some Economic Aspects of Nationalization.” 


Electric Utilities and Taxation . . . Spe- 
cial. problems are created for a regulated 
industry, such as the electric-utility industry, 
by the special five-year amortization priv- 
ilege under Section 124A of the Internal 
Revenue Code. The problem is studied by 
an Illinois CPA for its accounting aspects.— 
Roll, “Accounting for Tax Amortization of 
Defense Facilities,” Public Utilities Fort- 
nightly, December 20, 1951. 





THE ROLE OF LAW AND LAWYERS 


IN INDUSTRIAL RELATIONS— 


Continued from page 282 





the next major job of formalizing the situa- 
tion into reasonably workable and compre- 
hensive rules. 

However, for the lawyers as well as for 
others participating in and concerned with 
industrial relations, there is perhaps, a 
deeper question to answer. Already in the 
United States the trade union movement 
has reached a point of very considerable 
legal maturity. Slowly the weapons with 
which management could hold off unioniza- 
tion or could dominate employee associa- 
tions are being dulled by regulatory legislation 
and the decisions of boards and courts. 
Political power of no mean size already is 
conceded to labor and its leaders. Eco- 
nomic pressure of considerable severity can 
be exercised subject now, however, to re- 
straining devices such as the Taft-Hartley 
Act and the propensity of the President to 
use emergency and other powers to take 
over strategic production operations. In 
Canada no such full maturity in size, in 
influence, in legal position or economic 
authority yet has been reached, and there 
are sufficient differences in the composition 
of the Canadian economy to suggest that 
the comparative Canadian development is 
not likely to be entirely in the same pro- 
portions. 

Yet strength of an economic and political 
kind has emerged, numbers unionized have 
increased sharply, leadership has grown in 
competence—indeed all of the evidence of 
institutional importance and permanence 
are at hand. The legal forms of the institu- 
tion also are being created, and here law 
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and lawyers will doubtless make their con- 
tribution as rapidly or as slowly as circum- 
stances and professional inhibitions will 
permit. But the real question for the com- 
munity as a whole, and for lawyers, not 
the least, is the following: What shall be 
the forms for corporations, for unions and 
for government that are best able to pre- 
serve a relatively free political order wher- 
ever larger areas of social decision are 
concentrated in corporate management, 
civil servants and labor leaders? For the 
time being the labor leader—with his anti- 
management bias—is on the side of the 
“people,” consumers and the unorganized in 
general. But his real immediate interests 
and his own methods of operation are much 
more akin to those of the large aggregations 
represented by management and with whom 
he must work out his problems. Labor and 
management—with the help of lawyers and 
others professionally concerned—must dis- 
cover how they can make socially more 
effective their respective institutions, while 
at the same time preserving a degree of 
unit and personal independence, managerial 
flexibility, a capacity for change and for 
growth, and above all maintaining a continu- 
ing responsibility to the unorganized com- 
munity. To these questions the lawyer may 
have no better answers than others, but he 
at least may be able to recognize, from 
language and institutions, and from his ex- 
perience, how far the forms we are adopting 
today may become prisons as well as pat- 
terns for tomorrow. [The End] 
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Companion Bills Would Extend 
Social Security Benefits 


Extensive changes in the old-age and 
survivors’ insurance system have been pro- 
posed in S. 2705 and the companion H. R. 
6750. Briefly, the changes would extend 
coverage to an estimated additional 11 
million persons, including farm operators, 
additional farm and domestic workers, 
small-craft fishermen, certain governmental 
employees and present members of the 
Armed Forces. Benefit increases would 
average 35 per cent, by liberalizing the 
benefit formula and raising the limit on the 
average monthly wage to $500. The 1 per 
cent increment in the benefit amount for 
each year of covered employment would be 
restored. Computing the average monthly 
wage would be done on the best ten years 
of consecutive employment rather than 
upon a worker’s lifetime, as at present. 
Beneficiaries’ permissible monthly earnings 
would be increased from $50 to $75. Totally 
disabled workers would receive insurance 
benefits after a six-month waiting period. 
Cash benefits up to~26 weeks in a year 
would be payable to temporarily disabled 
persons, following a one-week waiting 
period. Contribution rates for 1953 and 
1954 would be: for employer, 2 per cent; 
employee, 2 per cent; self-employed, 2% 
per cent. Contributions would increase until 
in 1961 and thereafter rates would be: em- 
ployer, 4 per cent; employee, 4 per cent; 
and self-employed, 5% per cent. 


Balks at Two-Year Extension 
of Controls 


The President’s request for a two-year 
extension of the Defense Production Act 
was flatly rejected by the Joint Committee 
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on the Economic Report, which instead 
recommended only a one-year extension. 

Due to expire in June, the act contains 
the authority for wage and price controls. 
Qualifying its recommendation for a one- 
year extension, the committee said it “can- 
not foresee the kind and extent of controls 
needed beyond that time.” 

Concerning the President’s request for 
revision of the Taft-Hartley Act, the com- 
mittee, of which Senator Taft is a member, 
said that “Experience may call for modifi- 
cation of basic labor-management legisla- 
tion,” although experience in the past year 
“suggests that labor-management relations 
have been generally satisfactory.” 


Tobin Wants Law to Oust 
Communists from Labor Unions 


Enactment of legislation to remove Com- 
munists from positions of power in labor 
unions was proposed by Secretary of Labor 
Maurice J. Tobin on March 19 before the 
Senate subcommittee on labor and labor- 
management relations. 


Tobin proposed new legislation that 
would “make it illegal for any person who, 
since January 1, 1949, has been a member 
of the Communist party or has taught or 
advocated the overthrow of the Govern- 
ment by force and violence to become or 
remain an officer or an employee of a labor 
organization.” The Labor Secretary would 
make the legislation retroactive to reach 
Communist union officials who since 1949 
have publicly resigned from the party in 
order to sign the non-Communist affidavit 
required by the Taft-Hartley Act. 


A paradoxical situation, pointed out by 
Tobin, exists in the present treatment ac- 
corded to Communist-dominated unions. 


293 








il 
7 
- 
¢ 
: 
' 
} 
af 
4 
a 
r 


§ 
a 
‘ 


Once their officers have signed the required 
non-Communist affidavits, and under ap- 
propriate conditions, they have to be certi- 
fied as bargaining agents, in effect receiving 
the “imprimatur” of a government which 
they seek to destroy. 


Tobin praised the efforts of many labor 
unions in ridding their ranks of Communists 
but said that the “job has to be finished 
by appropriate governmental action which 
will remove Communists from positions of 
power in all labor organizations.” 


Harm Seen in Supplementary 
Federal Unemployment Aid 


Federalization of the state unemplowment 
insurance systems is feared as the pre »ec- 
tive result of passage of the Moody bill 
(S. 2504), which provides for the federal 
government to supplement unemployment 
insurance benefits in certain areas where 
workers are idled by defense conversion. 
The bill has been in the hands of the 
Senate Finance Committee since January. 


The bill would supplement state unem- 
ployment payments by 50 per cent with 
federal funds. The combined federal-state 
payment would not exceed 65 per cent of 
a worker’s average weekly wage before 
taxes. In states providing for dependents, 
the federal government would match those 
payments dollar for dollar up to 75 per 
cent of the average weekly wage before 
taxes. The provisions of the bill would be 
put into operation when the governor of 
a state certifies and the Secretary of Labor 
concurs that there is substantial unemploy- 
ment with no _ prospect of immediate 
re-employment. 

Opponents of the bill see it as a means 
to usurp state authority. The Commerce 
and Industry Association of New York, 
Inc., brands it “a subtle device” to impose 
federalization on the states’ unemployment 
insurance systems. 


Terming the bill a “regressive point of 
view in social legislation,” Dr. M. William 
Zucker, manager of the association’s Social 
Security Department, said it singles out a 
particular type of unemployment for special 
treatment. He noted that “when a similar 
proposal was defeated during the 1942 war 
effort conversion, events showed that the 
resulting idleness was of short duration 
and the states were well able to handle the 
situation adequately.” 

Dr. Zucker testified on the bill before 
the Senate committee. 
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While noting that in the past, states 
have been able to handle all unemployment 
claims without running to Washington with 
distress signals, Dr. Zucker warned that if 
the bill were passed “no governor would 
be able to resist either the pressure or the 
temptation at least to make a certification 
for these supplemental benefits.” 


The most objectionable prospect of the 
bill, according to Dr. Zucker, is that the 
Secretary of Labor, having the power of 
review of each governor’s certification of 
continued existence of substantial unem- 
ployment, could force state laws to con- 
form to standards set by his department 
with regard to eligibility, disqualifications 
and benefit amounts in order to qualify for 
supplemental funds, thus imposing federal- 
ization on the state systems. 


Hearings on various House bills dealing 
with supplementary unemployment insur- 
ance will be opened March 31 by the unem- 
ployment insurance subcommittee of the 
House Committee on Ways and Means. 


Workmen’s Compensation Laws 


A new Georgia law amends regulations 
concerning the activities of the Workmen’s 
Compensation Board to provide that final 
awards of the board shall bear 7 per cent 
interest in the event of appeal. The law 
also authorizes the board to appoint a 
guardian for any minor receiving compen- 
sation benefits. 

The authority to determine benefits under 
the Massachusetts’ workmen’s compensa- 
tion laws in cases of bodily disfigurement 
or the loss of bodily functions or sense 
other than hearing and sight has been ex- 
tended. In addition to the industrial acci- 
dent board, the reviewing board or single 
member may now determine benefits. 


Another Massachusetts law amends the 
workmen’s compensation law granting full 
severance benefits for a member, whether 
leg, foot, arm or hand, made totally useless 
to provide that benefits from injuries caus- 
ing less than total injury shall be prorated 
to full severance benefits by the percentage 
of functional loss to total loss. 


The maximum benefits for nonoccupa- 
tional injury and sickness in New York 
have been increased from $26 to $30 per 
week. Another recent New York law pro- 
vides that an acceptable new plan of an 
employer with a carrier for nonoccupational 
disability benefits shall not require employee 
contributions in excess of statutory amounts 
except by agreement. 
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Meetings of Labor Men 


New York University Fifth Annual Con- 
ference on Labor.—Labor and emergency 
controls will be the theme of the fifth an- 
nual conference on labor relations sponsored 
by the New York University Institute of 
Labor Relations. The conference, aimed at 
high-level professional training for persons 
actively engaged in industrial relations, will 
be held in New York from April 22 to 25 
inclusive. 

Major emphasis will be placed on stabili- 
zation policies and procedures; in addition, 
discusstons of significant issues in the legal 
aspects of labor relations, in contemporary 
collective bargaining and in internal union 
affairs, will be featured. 


New Government Contracts 
Go to Labor-Surplus Areas 


Award preference given to 27 certi- 
fied high-unemployment areas. 


Employers and workers in 27 surplus 
manpower areas, ranging from Texas to 
New Hampshire, will undoubtedly welcome 
the relief brought them by the Office of 
Defense Mobilization’s current policy of 
awarding government contracts to those 
areas “of current or imminent labor surplus.” 


To put into practice its policy planned to 
prevent spot unemployment and to make the 
best use of available manpower, the ODM 
has certified 27 areas of labor surplus, 19 of 
which are major areas, eight of which are 
smaller areas. These are the areas, the 
Office of Defense Mobilization announced, to 
which preference will be given in the award 
of government contracts by the General 
Services Administration and the Depart- 
ment of Defense. A description of these 
areas and their respective contract-prefer- 
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ence ratings is charted on the following 
page. 

The ODM defined a labor market area as 
consisting of “a central city or cities (with 
a population of 50,000 or more) and the sur- 
rounding territory within reasonable com- 
muting distance.” It further describes a 
labor-surplus area as one in which “(1) 
unemployment is 6 per cent or more of the 
labor force or insured unemployment is 3 
per cent or more of the insured labor force; 
(2) net nonagricultural labor requirements 
for two and four months hence indicate de- 
clining employment leveis or not significant 
labor requirements; (3) the supply-demand 
relationship indicates that a substantial sur- 
plus of workers will exist during both two 
and four months; (4) an area’s current or 
anticipated substantial labor surplus is not 
primarily due to seasonal or temporary 
factors.” 

Before a contract award is given to a par- 
ticular area, there must also be a finding 
that the area has, in addition to a current 
labor surplus, workers with the necessary 
skills to work on the government contracts. 

If a private business feels that a certain 
area has a labor surplus and should receive 
preferential treatment on government con- 
tracts, it has two courses of action: it may 
contact the state employment service di- 
rectly and ask that a survey be made of the 
area, or it may write to the Bureau of Em- 
ployment Security in the United States De- 
partment of Labor. 


Wage Board Announces 

Recommendations in Steel Dispute 
Steel producers condemn recommenda- 
tions as ‘disruptive of the economy.” 
On March 20 the Wage Stabilization Board 

announced its recommendations for a “fair 
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CONTRACT PREFERENCE AREAS 


(Here are the areas of current labor surplus which will be given preference in the award 
of government contracts.) 


Contract 
Area—Description of Area Preference 
Illinois 
HERRIN-MURPHYSBORO-WEsT FRANKFORT, ILL. (Small area) 
Franklin, Jackson, Johnson, Perry, Union and Williamson Counties Ais 
Indiana 
Terre Haute, INp. (Major area) 
Vigo County 
VINCENNES, IND. (Small area) 
Knox County 
Maryland 
CUMBERLAND, Mp. (Small area) 
Alleghany County, Md., and Mineral, W. Va. 45° 
Massachusetts 
Brockton, Mass. (Major area) 
Town of Easton, Bristol County; Towns of Avon, Holbrook, Randolph and 6’ 


Stoughton, Norfolk County; City of Brockton and towns of Abington, 
Bridgewater, East Bridgewater, Hanover, Hanson, Rockland, West 
Bridgewater and Whitman, Plymouth County 
Fai River, Mass. (Major area) 
City of Fall River and towns of Freetown, Somerset, Swansea and Westport, i” 
Bristol County; town of Tiverton, Newport County (R. I.) 
LAWRENCE, Mass. (Major area) 
City of Lawrence and towns of Andover, Methuen and North Andover, 8? 
Essex County 
LoweLL, Mass. (Major area) 
City of Lowell and towns of Billerica, Chelmsford, Dracut, Dunstable, Little- 53° 
ton, Tewksbury, Tyngsborough and Westford, Middlesex County 
New Beprorp, Mass. (Major area) 
Town of Bourne, Barnstable County; City of New Bedford and Towns of 
Acushnet, Dartmouth and Fairhaven, Bristol County; Towns of Carver, 
Marion, Mattapoisett, Rochester and Wareham, Plymouth County 
Michigan 
Detroit, Micu. (Major area) 
Macomb, Oakland and Wayne Counties he 
Furnt, Micu. (Major area) ’ 
Genessee County ......... 
Granp Rapips, Micx. (Major area) 
Kent County 
Iona, BELDING, GREENVILLE (Small area) 
Iona and Montcalm Counties 


Iron MountTAIN (Small area) 
Iron Mountain and Dickinson Counties, Michigan; Florence County, Wisconsin ; 


Niagara Township, Marinette County, Wisconsin 
New Hampshire 


MAncuestErR, N. H. (Major area) 
City of Manchester and town of Goffstown, Hillsborough County 10 * 


New Jersey 
ATLantic City, N. J. (Major area) 

Landisville, Minatola, part of Buena Vista township, Buena minor civil divi- 
sions and south, Atlantic County; city of Ocean City and township of 
Upper, Cape May County 

New York 


New York, N. Y. (Major area) 
Bronx, Kings, Nassau, New York, Queens, Richmond, Rockland, Suffolk 16’ 


and Westchester Counties 
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Contract 
Area—Description of Area Preference 
North Carolina 
ASHEVILLE, N, C. (Major area) 
Buncombe County 
Pennsylvania 
A.Toona, Pa. (Major area) 
Blair County 
ScraAnTOoN, Pa. (Major area) 
Lackawanna County 
WIkes-Barre-HAZELTON, Pa. 
Luzerne County 
PorttsviL_e, Pa. (Small area) 
Schuylkill County 
UNIONTOWN-CONNELLSVILLE, Pa. (Small area) 
Fayette County 
Rhode Island 
Provipence, R. I. (Major area) 

Entire County of Bristol; City of Warwick and towns of East Greenwich 
and West Warwick, Kent County; cities of Central Falls, Cranston, 
Pawtucket, Providence and Woonsocket, and towns of Cumberland, 
East Providence, Johnston, Lincoln, North Providence, North Smithfield 
and Smithfield, Providence County; town of North Kingstown, Washington 
County (R. I.); City of Attleboro and towns of North Attleboro and 
Seekonk, Bristol County (Mass.); towns of Bellingham, Franklin, Plainville 
and Wrentham, Norfolk County (Mass.); towns of Blackstone and Mill- 


(Major area) 


ville, Worcester County ( Mass.) 
Texas 
BEAUMONT-Port ArTHUR, TEX. (Major area) 
Jefferson County 
Larepo, TEx. (Major area) 
Webb County 
West Virginia 
Martinspurc, W. Va. (Small area) 
Berkeley and Jefferson Counties 





Source: Office of Defense Mobilization. 
1 The notification excludes the textile, apparel 
and shoe industries in this area from preferen- 
tial treatment in the matter of allocating gov- 


ernment contracts. Public hearings will be held 
shortly to determine whether the industries will 
be certified under the provision of the policy. 





and equitable and not unstabilizing” settle- 
ment of the dispute between the United 
Steelworkers of America (CIO) and the 


steel companies. Chairman of the board, 
Nathan P. Feinsinger, requested that col- 
lective bargaining be resumed between the 
parties not later than three days after re- 
ceiving the recommendations and further 
advised that the parties keep the board in- 
formed of the progress of their negotiations. 


Not all parties agreed with Mr. Feinsin- 
ger’s evaluation of the recommendations as 
“fair and equitable,” however. A statement 
issued by the steel companies, for example, 
declares that “It is inconceivable how the 
board could have made recommendations in 
the steel case which would be less in the public 
interest and more disruptive of the economy 
than those it issued yesterday [March 20].” 

In evaluating the consequences of the 
board’s recommendations, if granted, the 


Rank and File 


statement goes on to say that the recom- 
mendations would “increase the direct em- 
ployment costs of the steel companies by 
about 30 cents per employee hour. Based 
on past experience, they would result in 
increasing the total costs of the companies 
by about 60 cents per employee hour.” As 
a result, it continues, “That would cost the 
companies about one billion dollars per year, 
which is about $12 per ton of steel products 
shipped by the steel companies.” 


Recommendations of the wage board on 
some of the major issues include: (1) A 
12.5-cent-per-hour general wage rate in- 
crease as of the contract reopening date for 
the particular company; (2) an additional 
2.5-cent-per-hour wage rate adjustment six 
monthg after the initial increase; and (3) a 
second wage rate adjustment of 2.5 cents per 
hour effective six months after the above 
2.5-cent adjustment. 
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Other board recommendations provide ment of daily overtime; (4) time and one- 
for (1) inclusion of union-shop provisions fourth pay for Sunday work; and (5) con- 
in the parties’ new contracts; (2) double- tracts for 18 months’ duration, in the absence 
time pay for work on six, named holidays; of agreement between the parties. 

(3) premium or penalty pay for certain The following are some of the more im- 
cases of rescheduling of employees or changes _ portant provisions in chart form: 
in starting and quitting time to avoid pay- 


Union Position Steel Position 


Incentives.—All existing incentive plans Incentives.—Former procedures for the 
which are deemed by the local grievance’ establishment of new incentives should be 
committee to provide “inadequate incentive continued in which (a) management de- 
compensation” should be reviewed by the velops the proposed new incentive; (b) 
committee and the plant management, and’ effort is made in the plant to negotiate 
revised by mutual agreement to provide “ade- agreement to the new incentive; (c) in the 
quate incentive compensation.” event agreement as to the new incentive 
cannot be reached, the company may install 
the incentive, and any question as to whether 
the incentive provides equitable incentive 
compensation is subject to grievance review 
and arbitration. 


The Board’s recommendation.—The Board refers this issue back to the parties 
for negetiation. 


Hours of Work and Overtime.—The pres- Hours of Work and Overtime.—Rigid 

ent agreements provide only partial sanc- scheduling in advance of the workweek 
tions for failure to post schedules on time. has never been possible and should not be 
To protect employees against needless dis- penalized. 
ruption of their plans, these sanctions should 
be extended to give complete coverage. 
There is no substantial addition to the com- 
pany’s obligations in this proposal, but 
merely an effort to provide complete en- 
forcement. 


The Board’s recommendation.—There is considerable variety in the steel con- 
tracts with respect to hours of work and overtime provisions. The issues relate 
to the scheduling of operations and employees—a subject of great complexity, 
requiring attention to the precise circumstances at each plant. 

An attempt by the Board to prescribe scheduling practices generally for all 
companies in this proceeding would not be feasible. The general provisions with 
respect to scheduling must be left to negotiations by the parties. The Board 
recommends, however, that the parties agree upon premium or penalty compen- 
sation for sporadic rescheduling of individuals in violation of contractual provi- 
sions and for sporadic change in an employee’s starting and quitting time to 
avoid payment of daily overtime. Similarly, the Board recommends that the 
parties avoid the working of split shifts whenever practicable and that extra 
compensation in the form of either premium pay or reporting allowance be pro- 
vided to employees compelled to work split shifts. 


Shift Differentials.—Because of the upward Shift Differentials—The relatively high 
revision of the wage structure, there has level of earnings in the steel industry 
been a 60 per cent loss in the relative value already compensates for any inconvenience 
of the shift differential. ‘ of shift work in the industry. 


The Board’s recommendation.—Most of the contracts in the companies involved 
in this case provide shift differentials of four (4) cents for the afternoon and 
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six (6) cents for the night shift. 


We recommend that the differentials be in- 


creased to six (6) cents for the afternoon shift, and nine (9) cents for the night 


shift. 


Saturday and Sunday Premium Pay.— 
The union demands payment of time and 
one half for work on Saturdays as such 
and double time for work on Sunday as 
such. It is contended that of 150 contracts 
between the steel workers and companies 
in the steel industry, 22 provide for time 
and one half for Saturday work and 19 
provide for double time for Sunday work. 


Saturday and Sunday Premium Pay.—It 
is the prevailing practice in continuous- 
process industries not to pay overtime pre- 
miums for work on Saturdays and Sundays. 
The payment of a premium for work on 
Saturday and Sunday in the steel industry 
would create serious intraplant wage dis- 
tortions and would result in dissension and 
disturbances throughout the industry. 


The Board’s recommendation.—The union’s full request, if applied to existing 
schedules in the industry, would add a substantial cost, much of which could not 


be avoided by rescheduling. 


Such an addition at the present time, with the 


dangers to production which the demand involves, cannot be justified. 


The Board recommends that effective January 1, 1953, time and one quarter 
be paid for all hours of work performed on Sundays as such. 


Holiday Pay.—Union demands eight paid 
holidays. These holidays would be paid 
for when not worked and an additional 
premium pay of time and one half would 
be paid when the holidays are worked, thus 
making total worked holiday pay of two and 
one-half times. 


Holiday Pay.—The allowance of pay for 
holidays not worked would constitute simply 
a general wage increase. 


The Board’s recommendation.—Holidays with pay have become a prevalent 


practice in American industry. 


We recommend that two times the applicable 


hourly rate for average hourly earnings be paid for six named holidays worked, 
and that eight hours pay on the same basis be given for the same holidays not 


worked. 


Vacation Pay.—The union submits a sur- 
vey by the Labor Bureau of the Midwest 
which pertains to three- and four-week 
vacation provisions. The survey shows that 
the policy of three weeks’ vacation for 15 
years is the main practice in these industries 
and where four-week vacations are given, 
three weeks for 15 years and four weeks for 
25 years is the most common practice. 


Application of Vacations.—If the right of 
an employee to a vacation is to be deter- 
mined by his service in the prior calendar 
year, he should not have that right taken 
away from him because of his failure to 
work in the vacation calendar year. 


Vacation Pay.—A BLS survey of 1949- 
1950 contracts which the companies submit 
shows that 313 agreements out of 1,110 in 
manufacturing industries grant more than 
a two-week vacation. Of those granting 
three weeks, a substantial number, the com- 
panies stated, require 25 years of service. 
This number is 21 out of 128 in a NICB 
survey and 20 out of 100 in the BLS survey. 


Application of Vacations.—Persons who 
have been absent for long periods because 
of illness do not warrant vacations which 
are justified only as a respite from con- 
tinuous service. 


The Board’s recommendation.—With respect to vacations, we recommend that 
the requirement of 25 years for three weeks’ vacation with pay be reduced to 
15 years and that the union’s other demands for increase in vacation benefits 
(as distinguished from provisions with respect to application) be withdrawn. 


Geographical Differentials—The remain- 
ing “tag end” rate differentials for steel- 
workers in southern cities and in the plants 
located at various northern and midwestern 
locations are discriminatory. 


Rank and File 


Geographical Differentials—The union’s 
demand is one for the equalization of wages 
in all industries for employees represented 
by it at the highest wage paid in the steel 
industry. 


299 














The Board’s recommendation.—The union’s request for elimination of all differ- 
entials between plants and companies can neither be considered nor granted in 


the omnibus fashion in which it is presented. The leading differential involved 
in the dispute is the ten (10) cent differential which now exists for southern 
subsidiaries of U. S. Steel and Republic Steel. This differential was decreased 
from seventeen and one-half (17%) cents to ten (10) cents as the result of 1947- 
1950 negotiations. There is reason to believe that further narrowing by negotia- 


tion could have been expected at this time. 


We recommend that the ten (10) 


cents per hour geographical differential now existing in the southern plants of 
certain companies or divisions be reduced by five (5) cents per hour, in accord- 
ance with their prior experience. The cost averaged over the employees in basic 
steel operations is a small fraction of a cent. With respect to the other differen- 
tials involved in the union’s demand, the Board recommends that the parties 


settle the matter in further negotiations. 





Salary Board Opens New Office 
in Philadelphia 


Businessmen in Pennsylvania, Delaware 
and the six southernmost counties of New 
Jersey may now take their salary problems 
to the Office of Salary Stabilization at their 
new offices in Philadelphia, Pennsylvania. 
The location of the new office will be the 
Commercial Trust Building, 16 South Broad 
Street; it will be headed by Director Linus 
A. Kelly. 

Unless they have previously filed petitions in 
the Washington office, employers will submit 
applications for salary adjustments to the new 


Philadelphia office. Cases in this area will 
also be handled, as soon as practicable, in 
Philadelphia rather than Washington. 


SSB Personnel Changes 


Donald Pendleton, former director of the 
Office of Case Analysis, Office of Salary 
Stabilization, was appointed last month a 
member and vice chairman of the Salary 
Stabilization Board. He succeeds Clinton S. 
Golden, who resigned from the board, and 
he will also assume the duties of V. Henry 
Rothschild, II, who resigned as vice chair- 
man but continues as a member. 





THE DEVELOPING LAW—Continued from page 246 





which departed from both, was intended to 
accept or reject that doctrine. 

In the report accompanying the final ver- 
sion, the conferees stated that the House 
version had been adopted “with one change 
derived from the Senate amendment.” What 
was that one change? The only material 
portion of the Senate amendment adopted 
in the final version was the use of the verb 
“contains” in place of the House insistence 
that an expression be considered unlawful 
only if it were threatening “by its own 
terms,” Certainly it must be clear to all 
that the Senate’s acceptance of the “totality 
of conduct” doctrine, implicit in the use of 
the words “all the circumstances,” was 
rejected in the final draft. If the Congress 
had intended to embody the “totality of 
conduct” doctrine, it would naturally have 


tended to retain the words “in all the cir- 
cumstances.” 

Largely for this reason, then, much opinion 
in 1947 held that the “totality of conduct” 
doctrine had been rejected. And the deci- 
sions shortly after the enactment of the 
Taft-Hartley Act, while not perféctly clear 
on the matter, owing to its inherent diff- 
culties, largely bear out this view; by and 
large the Board at first held that employer 
statements were privileged, entirely without 
regard to background matters, unless the 
statements themselves were either explicitly 
or implicitly threatening.” Similarly, the 
legality of the compulsory audience seemed 
to be accepted.” But things have changed 
since the early days of the Taft-Hartley 
Act. Today the NLRB and at least one 
court have gone back ‘to weighing non- 





21 Cf. Fontaine Converting Works, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 8066, 77 NLRB 
1386 (1948); Kearney Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8567, 81 NLRB 26 
(1949); Tygart Sportswear Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8036, 77 NLRB 
613 (1948). 
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2% Fontaine case, footnote 27; National Plastic 
Products Company, 2 CCH Labor Law Reports 
(4th Ed.) § 8145, 78 NLRB 699 (1948); Loudon- 
ville Milling Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8233, 79 NLRB 304 (1948). 
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coercive employer statements in the light of 
the background;* and the NLRB has re- 
cently ruled that an employer may not as- 
semble employees to listen to him talk 
against a union unless equal privileges and 
facilities are extended by the employer to 
the union.” To say the least, the Taft- 
Hartley Act has not in this regard mate- 
rially changed the situation prevailing under 
the Wagner Act. In fact, it may well be 
that employers are no better off in this area 
today than they were in 1945-1947, the clos- 
ing years of the Wagner Act era, when the 
NLRB was busily engaged in modifying 
rules developed and assiduously applied in 
the preceding ten years.” 

The remaining “substantive” changes may 
be dealt with more briefly. The Taft- 
Hartley Act provided in Section 10 (c) that 
the Board might not order reinstatement 
of any employee who had been discharged 
for “cause.” Fears were expressed in 1947 
that this provision might operate to privi- 
lege all discharges, even those motivated 
primarily by antiunion considerations, if 
the employer could merely show that the 
dischargee had violated some company rule, 
however minor, or had been even slightly 
inefficient.” Groundless at the time, the 
fears have vanished since then. The rule 
today is still as it was under the Wagner 
Act, that a discharge primarily motivated 
by antiunion considerations is an unfair 
practice, even though the employer is suc- 
cessful in showing a breach of rules or 
inefficiency.” As we shall see in the next 
installment, the problem today, as in 
1935-1947, remains one of checking the 
tendency of the NLRB to find discharges 
unlawfully motivated, even in the absence 
of proof of antiunion motivation and in the 
presence of record evidence of “cause” as 
the primary ground for the discharge. The 
NLRB is in no danger of being forced to 
hold discharges privileged where there is 
sound evidence of unlawful motivation. 

The third indirect “substantive” change 
in regard to employer unfair practices, the 


requirement of equal treatment of affiliated 
and unaffiliated unions,“ has proved to be 
of relatively minor importance. This change 
required the NLRB to order complete dis- 
establishment of, and to deny a place on the 
ballot to, affiliated and unaffiliated unions 
equally in the presence of similar evidence 
of employer domination. To put it more 
precisely, Congress directed the NLRB to 
use the complete, disestablishment tech- 
nique nondiscriminatorily, as between affili- 
ated and unaffiliated unions which had been 
favored equally by an employer, or to use 
it not at all. NLRB chose to retain the 
disestablishment technique, declaring that it 
would order complete disestablishment 
whenever employer interference in the for- 
mation or operation of a union had achieved 
the stature of domination.” Since 1947, dis- 
establishment of one affiliated union local 
(an affiliate of the International Brother- 
hood of Teamsters) has been ordered.” 

This brief survey of the substantive 
changes worked by the Taft-Hartley Act 
does not, of course, pretend to be exhaus- 
tive. The cases turn so much: on the facts, 
the facts themselves are so often compli- 
cated, and the testimony is so often con- 
flicting, that an exhaustive analysis would 
require a multivolume work. For what it 
may be worth, however, it can be stated 
that a substantial portion of all the relevant 
decisions has been read in preparation, and 
that the impressions gathered have been 
faithfully reflected in this survey, even if in 
only highlighted form. 

Furthermore, it seems desirable to men- 
tion once again that each of the changes 
heretofore referred to as “substantive” may 
with equal validity be considered “pro- 
cedural” or “evidential.” Certainly this is 
true in regard to the “free speech” provi- 
sion, to the extent that it deals with the 
question whether employer statements may 
be used as evidence of unfair practices. 
Again, in declaring that the NLRB might 
not order reinstatement of employees dis- 
charged for “cause,” it may be inferred with 





NLRB v. Kropp Forge Company, 17 
(2d) 822 (CA-7, 


2° Cf. 
LABOR CASES { 65,496, 178 F. 
1949). 

%® Bonwit Teller, Inc., 2 CCH Labor Law 
Reports (4th Ed.) 11,151, 96 NLRB, No. 73 
(1951); Biltmore Manufacturing Company, 2 
CCH Labor Law Reports (4th Ed.) { 11,300, 97 
NLRB, No. 128 (1951). 

“Cf. “The Taft-Hartley Act,’’ 
Law Review 812 (1951). 

® Footnote 31, p. 813. 

%3 For a few of the great number of decisions 
in point, see Magnolia Cotton Mill Company, 
2 CCH Labor Law Reports (4th Ed.) { 8232, 
79 NLRB 91 (1948); Coopersville Cooperative 
Elevator Company, 2 CCH Labor Law Reports 
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64 Harvard 


(4th Ed.) { 8046, 77 NLRB 1083 (1948); Judge 
Optical Works, Inc., 2 CCH Labor Law Reports 


(4th Ed.) $8117, 78 NLRB 385 (1948). See 
especially NLRB v. State Center Warehouse & 
Cold Storage Company, 20 LABOR CASES { 66,674 
(CA-9, 1951), where the court held a discharge 
unlawful where it appeared that antiunion 
animus, not an admitted violation of a no- 
smoking rule, accounted for the discharge. 

* Footnote 19. 

% Carpenter Steel Company, 76 NLRB, No. 104 
(1948). 

% Jack Smith Beverages, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,880, 94 NLRB, No. 
210 (1951). 
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some cogency that Congress meant simply 
for the Board to give due weight to evi- 
dence of nondiscriminatory reasons for dis- 
charges. Finally, it seems as sensible to 
hold the provision requiring “equal treat- 
ment of affiliated and unaffiliated unions” a 
procedural-evidential matter as it does to 
hold it a matter of substantive law—for, 
after all, the concept.of equality under the 
law is more than a principle of substantive 
law; it goes to our basic conceptions as to 
the role of law in society; and these con- 
ceptions are probably more procedural than 
substantive in essence. But to call them 
“procedural” is not to minimize them—far 
from it. In all probability we care more 
about having a tolerably equitable legal 
system than we do about any single sub- 
stantive rule or body of substantive rules. 





This analysis provides perspective for the 
last series of changes made by the Taft- 
Hartley Act—those which we have chosen 
here to call “procedural evidential” changes. 
So far as employer unfair practices are con- 
cerned, these changes are, and were un- 
doubtedly meant to be, the most important 
ones made by the 1947 legislation. While 
not designed to modify the substantive pro- 
visions of the Wagner Act, they were meant 
to do something far more basic and im- 
portant—they were designed to establish a 
framework within which employers could 
be found guilty of unfair practices only 
where, by legal evidence, they had been 
proved to have committed them. 


Procedural-Evidential Changes 


We incorporate by reference in this sec- 
tion the changes discussed in the preceding 
section. In addition, the principal ones are 
those altering the administrative machinery 
of the NLRB and those establishing new 
rules concerning both the quality and the 
quantity of the evidence necessary. to sup- 
port an order of the NLRB. 


As to the administrative changes, the 
outstanding ones were those establishing 
an independent office of the NLRB Gen- 
eral Counsel,” abolishing the NLRB’s “re- 
view section,” ™ strengthening the independence 
of trial examiners” and numerically ex- 
panding the NLRB from three to five mem- 
bers.” We need give little attention to these 


matters here. “The Developing Law” has 
already dealt in some detail with the sharp 
and significant issues which grew between 
the NLRB and its independent General 
Counsel,” and the other matters, while sig- 
nificant, are only narrowly so. 


It must be noted, however, that a com- 
mon thread runs through most of these ad- 
ministrative changes. The establishment of 
an independent General Counsel was part 
of the Ejightieth Congress’s attempt to 
establish a “rule of law” in labor relations, 
and the provisions relating to trial exam- 
iners and the review section were likewise 
parts of that attempt.” The “rule of law” 
envisions the separation of “judicial” and 
“discretionary” functions; it decrees that 
the prosecutor and the judge must, if we 
are to have fair decisions, be different per- 
sons. Mr. Denham, the first General Coun- 
sel under Taft-Hartley, took this theory 
seriously; he thought that the statute itself 
and the Congressional intent behind it could 
be complied with only if the Board gave up 
discretionary and administrative functions 
in unfair-practice cases. Thus he thought 
that when the statute granted the General 
Counsel “final authority” in respect of the 
issuance of complaints of unfair practices, 
the Board should, if it concluded that it 
had physical jurisdiction over the business 
involved, proceed to a decision on the 
merits, as courts normally do. The Board 
disagreed. It insisted that it retained its 
Wagner Act ambiguous status—discretion- 
ary administrative agency and court all in 
one—with the power to dismiss complaints 
simply on the theory that prosecution wou!d 
not “effectuate the policies of the Act.”® 
The Board’s view has been sustained in the 
courts,“ and Mr. Denham’s resignation has 
been accepted.” The new General Counsel 
apparently gives the Board no trouble on 
this score. 


The abolition of the Board’s “review sec- 
tion” was expressly declared to be moti- 
vated by a Congressional desire to eliminate 
“institutional” decisions—decisions by an 
abstraction in accordance with abstract no- 
tions of policy—and to substitute person- 
alized decisions based on individual, positive 
records, instead. The theory was that since 
the Board was to operate like a conven- 
tional appellate court, the Board members 





37 Sec. 3 (d), NLRA. 

%8 Sec. 4 (a). 

3° Foothote 38. 

# Sec. 3 (a). 

411 Labor Law Journal 83 and 579 (November, 
1949 and May, 1950). 
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“See ‘‘Administrative Discretion v. Rule of 
Law,’’ 1 Labor Law Journal 579 (May, 1950). 

43 Footnote 41 - 

“ Haleston Drug Stores, 
LABOR CASES { 66,187, 187 F. 
1951). 

**1 Labor Law Journal 995 (October, 1950). 
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should adopt the personalized procedures 
developed by judges over the centuries.“ 
No limitation was placed, however, on the 
number of clerks which each Board member 
might have. Today, each member is said 
to have upwards of ten clerks, and there is 
some question as to whether the decisions 
are any more personalized, or any less in- 
stitutionalized, than they were when ground 
out by the “review section.” 


The provision against personal consulta- 
tions between the Board and its trial ex- 
aminers, again a measure designed to 
encourage judicial traditions,” has presum- 
ably been obeyed. Whether or not the 
standards of NLRB ttrial examiners are 
sufficiently elevated on the whole is un- 
known.“ A survey of intermediate reports 
written by trial examiners will reveal a 
range of skill, workmanship and tempera- 
ment ranging from the superb to the medi- 
ocre or worse. 


Any attempt to evaluate the effect of 
the administrative changes proposed by the 
Taft-Hartley Act runs immediately into the 
question of whether the changes have actu- 
ally been operative. The Board would in- 
sist that they have been, but there are those 
who would argue that Mr. Denham was 
right, that Congress meant to vest in the 
General Counsel al/ discretionary functions 
in complaint cases. If the Board is right 
about what Congress intended, one can 
only conclude that the proposal of an inde- 
pendent General Counsel had extremely 
limited significance and that the intention 
has been realized; if the Board is wrong, 
however, the proposal had great significance 
which has gone largely unrealized. For the 
only change which has actually accrued is 
that now the General Counsel possesses un- 
reviewable discretion as to those charges 
which he rejects—those which he refuses to 
prosecute; the Board may still dismiss com- 
plaints which the Counsel has seen fit to 
prosecute. Had the General Counsel’s posi- 
tion prevailed, the Board would have had 
to pass on every case brought by the Gen- 
eral Counsel, over which it had jurisdiction, 
on the merits. If Congress intended that 
result, the intention has not been realized. 
A mystery of equal density surrounds the 
question whether Congressional intent in 
the abolition of the “review section” has 
been realized. 


We turn now to a brief, abstract analysis 
of the evidence changes proposed by the 
Taft-Hartley Act, leaving a more extensive 
and concrete analysis to the next install- 
ment, where we shall discuss the changes 
in the light of the Universal Camera case 
and of an actual case as passed on by both 
the NLRB and the Court of Appeals for 
the Seventh Circuit.” 

The evidence changes were three—one 
qualitative and two predominantly quantita- 
tive. All were probably designed with one 
main objective in view: to make the Board 
reach its decisions, not on the basis of ad- 
ministrative “expertise” and inference, but 
on the basis of actual testimony of the kind 
regarded by courts as probatively valuable 
and on the basis of a fair reading of the 
record as a whole.” 

Thus Section 10 (b) of the act declares 
that NLRB proceedings “shall, so far as 
practicable, be conducted in accordance with 
the rules of evidence applicable in the dis- 
trict courts of the United States... .” This 
provision took the place of the Wagner 
Act provision to the effect that in NLRB 
proceedings “the rules of evidence prevail- 
ing in courts of law or equity shall not be 
controlling.” It must not be assumed, how- 
ever, that the new rule was meant to be a 
highly restrictive one. The qualification 
“so far as practicable” is conclusive on this 
point. Furthermore, the district courts are 
free, under the Federal Rules of Civil Pro- 
cedure, to adopt from among the existing 
rules concerning the admission of evidence 
those most favorable to the admission.” ~ 
Hence it is clear that there was no intention 
to hamstring the Board with the more re- 
strictive common law rules. Here, while 
only general impressions may be offered, it 
would seem that the Board has, with one 
fantastic exception where it became even 
more technical than the most conservative 
common law rules would require,” fairly 
faithfully followed the Congressional man- 
date, with no serious consequences per- 
ceptible, so far as employer unfair practices 
are concerned. 

The second change, which seemed far 
more important as written than it has 
proved to be in practice, was the one in 
Section 10 (c) whereby the Board was 
ordered to reach conclusions as to the 
existence of unfair practices only upon 





#11. H. 415. 
* Footnote 46. 
* Cf. Fuchs, ‘‘The Hearing Examiner Fiasco 
Under the Administrative Procedure Act,’’ 63 
Harvard Law Review 737 (1950). 
* Footnotes 2 and 3. 
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5° See generally 1 L. H. 557-561. 

5! Rules 43 (a) and 43 (b). 

52 Ohio Associated Telephone Company vv. 
NLRB, 20 LABOR CASES { 66,651, 192 F. (2d) 664 
(CA-6, 1951), reviews the Board's position and 
overrules the Board. 
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“the preponderance of the testimony.” While 
this theory has never been accepted by the 
Board or the courts, it seems established by the 
legislative history that Congress instituted 
the “preponderance” test in order to force 
the Board to find unfair practices, not on the 
basis of expert inference as to the probable 
effect of various kinds of employer conduct, 
but on the basis of a preponderance of 
actual testimony.” To clarify this compli- 
cated sentence, take the very case which 
Congress expressly mentioned in the part 
of the committee report explaining the 
“preponderance” requirement. The report 
referred to the Republic Aviation case,” 
ciearly stating that it intended to overrule 
the process whereby unfair practices were 
found to exist in that case. There the 
Board held that a rule prohibiting all 
union solicitation on company premises, 
during free time as well as working time, 
was per se unlawful as, necessarily, inter- 
ference with and restraint of employees 
within the meaning of Section 8 (a) (1). 
The Board took no evidence on the point. 
It did not decide on the basis of evidence 
that the employees had been interfered 
with or restrained, within the meaning of 
the act. Instead, it concluded from the 
rule itself and from its own expert knowledge 
of the field, that the effect of such a rule 
was necessarily to unlawfully restrain. This 
process, upheld by the Supreme Court, 
seems to have been the target of the new 
preponderance test. .If it was not the 
target, it seems impossible to determine 
what the actual purpose of the preponder- 
ance test was, or why the committee report 
should so clearly have stated that it in- 
tended by this test to “preclude such de- 
cisions” as Republic Aviation, among others.” 

The fact is, however, that no such result 
has accrued. The Board continues to make 
conclusions of law as to the existence 
of unfair practices without requiring actual 
evidence of the effect prohibited by law. 
The Board still holds that a blanket, no- 
solicitation rule is necessarily a restraint of 





employee rights, and that a discharge moti- 
vated by antiunion considerations does nec- 
essarily discourage union membership, quite 
regardless of the absence of actual evidence 
on the point.” Futhermore, its position has 
been upheld by at least one circuit court 
of appeals.” 


The last change to be noted here is one 
which has received far more attention than 
those with which we have already dealt. It 
is the new requirement that NLRB findings 
of fact, in order to be conclusive upon the 
reviewing courts, be based on “substantial 
evidence on the record considered as a 
whole.”™ Sketching this provision and its 
objective briefly here, we shall take it up 
in more detail in the next installment, where 
the Universal Camera case will be considered. 


The change was occasioned by the Con- 
gressional suspicion that reviewing courts 
were considering themselves bound by NLRB 
findings of fact whenever there was any 
reliable, probative or substantial evidence in 
the record supporting those findings.” Con- 
gress felt that the courts should not consider 
their role so modest; it felt that they should 
look at and weigh the whole record, not 
stopping as soon as evidence which could 
be cited in support of the NLRB finding 
was found. And if, upon the whole record, 
the evidence relied upon by the Board 
seemed insignificant or unimportant relative 
to other conflicting but equally probative 
evidence, Congress apparently intended that 
the reviewing courts should reject the 
NLRB findings.” 


Whether Congress was correct in its judg- 
ment as to what the courts were doing with 
NLRB findings is as unimportant as it is 
difficult to determine. The important matters 
are: the precise nature of the rule established 
for the future conduct of the Board and the 
courts, what the rule means in practical 
application and whether the new rule has had 
or is likely to have any important effect in 
future unfair practice cases. These matters 
will be discussed in the next installment. 


“We all know that the cost of living is today the most signi- 
ficant factor affecting the wage level.’’"—Ellis G. Arnall. 





53 See the Committee Report as cited in foot- 
note 50. 

% Republic Aviation Corporation v. NLRB, 
9 LABOR CASES { 51,199, 324 U. S. 793 (1945). 

55 House Conference Report No. 510 on H. R. 
3020, 80th Cong., 1st Sess., p. 56, reprinted in 
1 L. H. 560. 

5 Boss Manufacturing Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8179, 78 NLRB 538 
(1948) ; Marshall Field &€ Company, 2 CCH Labor 
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Law Reports (4th Ed.) { 11,412, 98 NLRB, No. 
11 (1952). 

5t Olin Industries, Inc. v. NLRB, 20 LABOR 
CASES { 66,483, 191 F. (2d) 613 (CA-5, 1951). 

58 Sec. 10 (e) (f), NLRA. 

®Cf. NLRB v. Eclipse Moulded Products 
Company, 5 LABOR CASES { 60,936, 126 F. (2d) 
576 (CCA-7, 1942). 

* See the Congressional Report referred to 
in footnotes 50 and 55. 
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A LOOK BACK 


—to April, 1918 


Because a nation in wartime can- 
not afford uninhibited action by separate economic groups, the 
first National War Labor Board was created in April, 1918, 
with the basic purpose of preventing work stoppages. 

When the mediatory efforts of the Board failed to settle a 
specific dispute, government pressure was brought to bear. 
Several cases occurred where both mediation and pressure 
failed to solve a dispute. In two instances, facilities were seized 
and operated by the government. Ina third instance, govern- 
ment threats to draft recalcitrant workers were used to end a 
strike. Though it lacked enforcement powers, the Board 


greatly reduced iabor strife during its 16 months’ existence. 


Ar THE ADVENT of World War II, 
a second National War Labor Board was created. Because of 
the complexity and duration of the second war, the operation 
and powers of the Board were greatly increased over that of 
its predecessor. Much of the mediation work done by the 
original board was handled by the United States Conciliation 
Service. Asarule, the Board stepped into a dispute only when 
direct bargaining and the mediation of the Conciliation Service 
had failed to produce a settlement. 

Though the Board could use either mediation or arbitra- 
tion to effect a settlement, it became more of an arbitrator than 
a mediator. This came about in two ways. First, though the 
acceptance of arbitration was voluntary upon the parties involved, 
this freedom was hedged by the outlawing of strikes and lock- 
outs and the provision that all labor disputes were to be settled 
peacefully. Second, either employer or employee parties to a 
dispute would often refuse to bargain or accept mediation in 
the belief that they would get a better deal through arbitration. 


In BOTH WARS the labor policy of 
the government in effecting settlement of labor disputes seems 
to have been to blend voluntary settlement with as much com- 
pulsion as was necessary. More compulsion was used in the 
second war period, however, as is evidenced by the fact that 


y 
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about 50 instances as compared with only two in the first war. 


overnment seizure and operation of facilities occurred in 


Some authorities predict that another major war would bring 
a further advance in the use of compulsion to effect a peaceful 
labor situation. 
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